STEPTOE &JOHNSONur

ATTORNIYS Al LAW

David H Coburn 1330 Cunnecticur Avenue NW
202 429 8063 Washington, DC 20036-1795
dcoburn@steptoe com ) Tel 202 429 3000

Fax 202 429 3902

/] \/V ;-. slePl-oecom

Qctober 1, 2008

Via HAND DELIVERY €D
l'he H ble Anne K Quinl
¢ Honorable Anne uinlan
Acting Secretary oct - 9 7008
Surface Transportation Board patt

3935 I Street, SW public
Washington, DC 20423

Re:  STB Finance Docket No. 35177, Genesce & Wyoming Inc.—Control Exemption—
The Aliguippa & Ohio River Railroad Co. ef al.

Dear Sccretary Quinlan

Enclosed for tiling in the above-referenced docket are an original and ten copies of a
Petition for Exemption filed by Genesee & Wyoming Inc under 49 C.F.R. Part 1121 to acquirc
control of ten raiiroads collectively referred to as the *"Ohio Central Railroads ” The ten railroads
are identified on page 5 of the Petition for Exemption. A copy of the Petition is also enclosed on
aCD

A check 1n the amount of $9400 to cover the filing fee is enclosed. We have also
enclosed twenty additional copies of the maps attached to the Petition for Exemption An
unredacted copy of the Stock Purchase Agreement 1s being contemporancously filed under
separate cover, in conjunction with a Motion for Protective Order.

Pleasc date-stamp the attached extra copy of this letter and the Petition for Exemption
and return to my messenger. Please contact me if you have any questions.

Sincerely,

Lo JH

David 11 Coburn
Enclosures Auomey for Genesee & Wyoming Inc

WASHINGTON « NEWYORK + CHICAGO = PIOINIX = LOS ANGILLS s CENTURY CITY + LONDON = BRUSSELS
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BEFORE THE
SURFACE TRANSPORTATION BOARD

STB Finance Docket No. 35177

GENESEE & WYOMING INC.—
CONTROL EXEMPTION—
THE ALIQUIPPA & OHIO RIVER RAILROAD CO.; THE COLUMBUS AND OHIO
RIVER RAIL ROAD COMPANY; THE MAHONING VALLEY RAILWAY COMPANY;
OHIO AND PENNSYLVANIA RAILROAD COMPANY; OHIO CENTRAL RAILROAD,
INC,; THE PITTSBURGH & OHIO CENTRAL RAILROAD COMPANY; OHIO
SOUTHERN RAILROAD, INC.; YOUNGSTOWN & AUSTINTOWN RAILROAD, INC.;
THE YOUNGSTOWN BELT RAILROAD COMPANY; AND THE WARREN &
TRUMBULL RAILROAD COMPANY

PETITION FOR EXEMPTION
Expedited Action Reguested
Pursuant to 49 U.S C. § 10502 and 49 C.F R. § 1121.1 ef seq , Genesee & Wyoming Inc.

(“GWI™), a noncarrier holding company, petitions for exemption from the prior approval
requircments of 49 U.S.C. § 11323 et seq in order to permit it to acquire control of Summit
View, Inc. (“Summit View™), a noncarrier, and thereby acquire control of ten Class III railroads
(*“Ohio Central Railroads™) controlled by Summit View. GWTI will acquire 100% of the stock of
Summit View, which owns 100% of the shares of the Ohio Central Railroads, as described in
greater detail below.

GWI consummated the deal to acquire Summit View and the ten Class III railroads on
October 1, 2008, prior to the Board’s issuance of a decision in this matter. Shares of the ten
railroads were deposited into appropriate voting trusts in order to avoid being in violation of the
requirements on acquiring control of a railroad. The voting trusts are described in more detail

below.



L GWI System

GWI1 is a noncarrier holding company that directly or indirectly controls one Class II and
28 Class I1I railroads. GWI controls the Buffalo & Pittsburgh Railroad, Inc., a Class 11 rail
carrier operating in New York and Pennsylvania. It controls the following Class III railroads,
operating in the indicated states: Arkansas, Louisiana & Mississippi Railroad Company
(Arkansas and Louisjana); Chattahoochee Bay Railroad, Inc. (Georgia and Alabama);
Chattahoochee Industrial Railroad (Georgia): The Chattooga and Chickamauga Railway
Company (Tennessee and Georgia); Columbus and Greenville Railway Company (Mississipp1);
Commonwealth Railway, Inc. (Virginia), Corpus Christi Terminal Railroad, Inc. (Texas),
Dansville and Mount Morris Railroad Company (New York}; First Coast Railroad, Inc. (Florida
and Georgia); Fordyce & Princeton Railroad Company (Arkansas); Genesee & Wyoming
Railroad Company, Inc. (New York); Golden Isles Terminal Railroad, Inc. (Georgia); Illnois &
Midland Railroad, Inc. (Illinois); Louisiana & Delta Railroad, Inc. (Louisiana); Luxapalila
Valley Railroad, Inc. (Mississippi and Alabama); Maryland Midland Railway, Inc. (Maryland);
Portland & Western Railroad, Inc. (Orcgon), Rochester & Southern Railroad, Inc. (New York),
Salt Lake City Southern Railroad Company (Utah); Savannah Port Terminal Railroad Inc.
(Georgia); South Buffalo Railway Company (New York); St. Lawrence & Atlantic Railroad
Company (Vermont, New Hampshirc, Maine), St. Lawrence & Atlantic Railroad (Quebcc), Inc
(Vermont): Talleyrand Terminal Railroad, Inc. (Florida); Tazewell & Peoria Railroad, Inc.
(lllinois); Utah Railway Company (Colorado, Utah); Willamette and Pacific Railroad, Inc.

(Oregon); and York Railway Company' (Pennsylvania)

! {n addition, GWI has control over two limited liability companies, Maryland and
Pennsylvania, LLC and Yorkrail, LLC, non-operating Class III rail carriers that separately hold
the rail asscts over which the York Raillway Company operates



In addition, GWI controls additional railroads with two of its wholly owned subsidiaries
that are noncarrier holding companies: RP Acquisition Company One (RP1) and RP Acquisition
Company Two (RP2). GWI and RP1 control Rail Partncrs, L.P.,> and eight class 111 rail carriers
formed as limited partnerships.> GWT and RP2 control Rail Partners, L.P., KWT Railway Inc.
(a Class Il rail carrier), and five Class III rail carriers organized as limited liability companics.s

The Board’s most recent approval of the common control of the GWI system came when
it published the notice of exemption filed in Genesee & Wyoming Inc.—Control Exemption—
Columbus and Greenville Railway Company. The Chattooga and Chickamauga Ralway
Company. and Luxapalila Valley Railroad, Inc , STB Finance Docket No. 35139 (served May
15, 2008). That notice of exemption became effective May 29, 2008

On October 1, 2008 in STB Finance Docket No. 35183, GWI [iled a Petition for
Exemption to acquire indirect control of Georgia Southwestern Railroad. Inc. The Georgia
Southwestern Railroad does not connect to the Ohio Central Railroads, and the transaction that is

the subject of that simultancously filed Petition was unrelated to the Ohio Central Railroad

transaction. If the Board approves the acquisition of control of the Georgia Southwestern

2 Rail Partners, L.P. is a noncarricr limited partnership that holds all non-managing
membership interests or all limited partnership interests (as applicable) in each of the Class III
rail carriers that GW] and RP1 and RP2 control fogether. RP1 acquired the entire gencral
partnership interest of Rail Partners, L.P.

3 These carriers are: Atlantic & Western Railway, Limitcd Partnership; East Tennessee
Railway, L.P.; Galveston Railroad, L.P.; Georgia Central Railway, L.P.; Little Rock & Western
Railway, L.P.; Tomahawk Railway, Limited Partnership; Valdosta Railway, L.P.; and
Wilmington Terminal Railroad, Limited Partnership.

% RP2 acquired the cntirc limited partnership interest of Rail Partners, L.P.

* The carriers are AN Railway. L.L.C.; The Bay Line Railroad, L.L.C.; Meridian &
Bigbce Railroad, L.L.C.; Riceboro Southern Railway, L.L.C.; and Western Kentucky Railway,
L.L.C.



Railroad prior to its action on this Petition, then GWI respectfully requests that the Board deem
this Petition amended to include Georgia Southwestern Railroad among the railroads controlled
by GWI. Further, GWI would have no objection to the consolidation of this Petition with the
separate Petition filed for control of the Georgia Southwestern Railroad for purposes of
rendering a decision if doing so would expedite the issuance of such decisions

Maps of the GWT system are attached hereto as Exhibit 1.

The full name and address of the petitioner is as follows:

Genesee & Wyoming Inc.

66 Ficld Point Road
Greenwich, CT 06830

Questions or correspondence concerning this petition should be sent to the representative
of GWI at the following address:
David H. Coburn
Steptoe & Johnson LLP
1330 Conneclicut Avenue, NW
Washington, DC 20036
(202) 429-8003
1L The Ohio Central Railroads

Summit View is a noncarrier that controls ten railroad companies referred to herein as the
Ohio Central Railroads. Summit View’s control of those ten railroads was the subject of a notice
of exemption filed with the Board in Summit View, Inc.-Continuance in Control Exemption-
Aliquippa & Ohio River Rallroad Co , STB Finance Docket No. 34261 (served Oct. 30, 2002).
All shares in Summit View are owned by Jerry Joe Jacobsen.

The Ohio Central Railroads are all Class I1I railroads. They are: Aliquippa & Ohio
River Railroad Co.; The Columbus & Ohio River Rail Road Company. Mahoning Valley
Railway Company; Ohio & Pennsylvania Railroad Company; Ohio Central Railroad, Inc ; Ohio

Southem Railroad, In¢.; Pittsburgh & Ohio Central Railroad Company, Warren & Trumbull

-4-



Railroad Company: Youngstown & Austintown Railroad, Inc.; and Youngstown Belt Railroad
Company. The railroads, several of which connect with one another, operate in Pennsylvama
and Ohio. Maps of thc Ohio Central Railroads are attached as Exhib 2.

The Ohio Central Railroads arc operated as three systems, each of which constitutes a
single system for Board regulatory purposes ® The Southern Line Railroads are: The Columbus
& Ohio River Rail Road Company; Ohio Central Railroad, Inc.; and Ohio Southemn Railroad,
Inc. The Youngstown Division Railroads are. Mahoning Valley Railway Company, Ohio &
Pennsylvania Railroad Company; Warren & Trumbull Railroad Company; Youngstown &
Austintown Railroad, Inc.; and Youngstown Belt Railroad Company. And the Pittsburgh
Division Railroads are: Pittsburgh & Ohio Central Railroad Company and the Aliquippa & Ohio
River Railroad Co. The present owner of the railroads treat them as being in these three
divisions None of the railroads competc with another railroad within its own division or either
of the other two divisions.’

Each division has one central officc. The Southern Line Railroads are run from an office
in Coshocton, which also acts as headquarters for the entirc Ohio Central system. The
Youngstown Division Railroads are run from an Youngstown, OH and the Pittsburgh Division
Railroads from McKees Rocks, PA. All ten of the railroads share upper management. In
addition, the Youngstown Division Railroads are run by one General Manager and

Superintendent of Opcrations, and the Pittsburgh Division Railroads arc also run by one General

¢ See discussion of single system concept at ISG Cleveland Works Railway Co.—
Acqusition and Operation Exemption—Rail Lines of the Cuvahoga Valley Railway Co and River
Terminal Raibway Co., STB Finance Docket No. 34182 (served May 15, 2002)

7 All Southern Division carriers connect with cach other, as do all Youngstown Division
carricrs. Although the two Pittsburgh Division carriers do not connect, they are otherwise
related, in that Pittsburgh & Ohio Central Railroad Company provides all operations for the
Aliquippa & Ohio River Railroad Co.



Manager and Supenntendent of Operations. The locomotives of all ten railroads are owned by
one affiliated company and identified with a common paint scheme. Each of the three divisions
employs car dcpartment employees for the railroads within that division.

Significant management, budgeting, capital expenditure and other decisions for all ten
railroads are made at the central headquarters in Coshocton. Accounting, clerical, car
management, purchasing, human rclations, rcal estate, and related functions are also centralized
in Coshocton., as are maintenance of way/signal activities for all ten railroads.

The marketing efforts of all ten railroads are coordinated and directed from the central
headquarters in Coshocton. The railroads rely on each other, or their common parent, for
financing, equipment purchases, and cross-collatcralization; and the customers of all railroads
call a central location for service.

IIl.  The Stock Purchase Agreement

‘The transaction is a purchase by GWI of all the stock of Summit View trom Jerry Joe
Jacobsen pursuant to a Stock Purchase Agreement. A redacted copy of the Stock Purchase
Agreement is attached as Exhibit 3, and a complete copy of the Stock Purchasc Agreement is
being filed under separate cover pursuant 10 a requested protective order. In acquiring ownership
of 100% of the shares of Summit View, GWI will acquire complete control of the ten railroads
currently controlled by Summit View.

GWI proposes 1o acquire control of the ten railroads and operatc them as a part of the
GWI system. GWI docs not anticipate making any material changes in the scope or nature of the
railroads’ operations, or of the maintenance of their lines. Following approval of the transaction,
the scnior managers of the Ohio Central railroads will report to a regional manager of GWI,
facilitating coordination in the opcration and marketing of the services of the Ohio Central

railroads. There will be no reduction 1n service options. In fact, shippers can expect the benefils
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that will come from being on the GW1 system in the form of access to enhanced financial
resources, more robust management support for operations and safety systems, and a broader set
of relationships with Class I railroads.

One predicate element of this transaction required an approval of the state of Ohio.
Specificaltly, the Columbus & Ohio River Rail Road Company, one of the railroads being
acquircd, is party to an operating agreement with the State of Ohio and the Ohio Rail
Development Commission (“ORDC”). That agreement requires the consent of the Director of
thc ORDC before the transfer of a controlling interest in the stock of the Columbus & Ohio River
Railroad That consent was obtaincd on September 11, 2008,

The transaction was consummated on October 1, 2008. Because the ten Ohio Central
Railroads are opcrated as three separate single systems, the shares of the railroads were placed
into three voting trusts to hold the shares. Each trustee will hold the shares for all railroads
within one of each of the three single systems.® Copies of the voting trusts will be supplicd to
the Board under separate cover.
1V.  Basis for Exemption

Because 1t already controls at least one railroad, GW1 must obtain Board approval before
acquiring control of another railroad. 49 U.S.C. § 11323. However, the Board is required to
exempt the acquisition of control from regulation and the prior-approval requirement where the
Board finds that regulation-

(1) is not necessary to carry out the transportation policy of scction
10101 of this title; and

(2) either--

3 Shares in railroads operated as a single system may be held by a single trustee. Cf
Reliance Group Holdings, Inc., 366 1.C.C. 446, 452 n.7 (1982)



(A) the transaction or scrvice is of limited scope; or

(B) the application in whole or in part of the provision is not
needed to protect shippers from the abuse of market power.

49 U.S.C. § 10502(a).

The Board has previously issued a class exemption that exempts an entity from the
requirement to obtain prior approval where it is obtaining control of a non-connecting rail carricr
and “(i) the railroads would not conncct with cach other or any railroads in their corporate
family, (ii) the acquisition or continuance in control is not part of a series of anticipated
transactions that would connect the ratlroads with cach other or any railroad in their corporate
family, and (iii) the transaction docs not involve a class I carrier.” 49 C.F.R. § 1180.2(d)2).
Whilc carriers within the Ohio Central Railroads connect with each other, they do not connect
with any existing GWI carricrs. GWT thus believes that the proposed transaction is subject to the
49 C.F R. § 1180.2(d)(2) class exemption for conirol of non-connccting carriers. GWI
recognizes, however, that the law is not fully clear on the question of whether the class
cxcmption is available in a sctting where a group of railroads that connect with one another is
being acquired. Compare Foriress Investment Group LLC, et al -- Control Exemption --
RatiAmerica, Inc, et al , STB Finance Docket No. 34972 (STB corrected notice served
December 22, 2006) (class exemption process cmployed) with Genesee & Wyoming Inc --
Control Exemption — Arkansas, Louisiana & Mississippt Railroad Company and Fordyce &
Princeton Railroad Company, STB Finance Docket No 34453 (STB served February 5, 2004) at
2 (noting that class cxemption is not available where acquired lincs connect with one another)
Out of an abundance of caution, GWI 1s filing this petition for exemption to obtain control of
Ohio Central Railroads and belicves the Board should exercise 1ts power under 49 U.S.C.

§ 10502 to cxempt GWI from the regulatory requirements.



A. The Board’s prior approval is not required to carry out the national
transportation policy

Detailed scrutiny of the transaction, through an application for review and approval under
Section 10902, is not necessary to carry out the rail transportation policy (“RTP”) established in
49 U.S.C. § 10101. To the contrary, exemption from prior approval will promotc the policics in
the RTP.

Use of an exemption process rather than an application process will advance several
aspects of the RTP. Such a procedure will “minimize the need for Federal regulatory control
over the rail transportation system” (49 U.S.C. § 10101(2)), “reduce regulatory barriers to entry
into and exit from the industry™ (49 U.S.C. § 10101(7)), and “provide for the expcditious
handling and resolution of all proccedings required or permitted to be brought under this part”
(49 U S C. § 10101(15)). On the other hand, requiring GWI to obtain prior approval by means of
an application will frustrate that policy of regulatory minimization Genesee & Wyoming Inc.—
Continuance in Conirol Exemption—Chattahoochee Bay Railroad, Inc , STB Finance Docket
No. 34913 (served Nov. 9, 2006). It will also place unwarranted regulatory burdens in the way
of the owner of Summit View with respect to his exit from control of the Ohio Central railroads.
StatesRail, Inc —Acquisition of Control Exemption—Kyle Railways Inc., STB Finance Docket
No. 33340 (scrved Apr. 17, 1997).

The decision to allow the ten railroads to join into the larger GWT sysiem, and attain the
benefits of 1ts experience, logistics, capital and administrative support, will also substantively
advance that national RTP. Such a transaction will “ensure the devclopment and continuation of
a sound rail transporiation system with effective compectition among rail carriers™ (49 U.S.C
§ 10101(4)), “foster sound economic conditions in transportation™ (49 U.S.C. § 10101(5)), and

“encourage honest and efficicnt management of railroads™ (49 U.S.C. § 10101(9)). In particular,



incorporating the ten Ohio Central Railroads into the GWI railroad family will enhance the
efficient management of those railroads, to the bencfit of the shippers that use the Ohio Central
Railroads. Genesee & Wyoming Inc.—Continuance in Control Exemption—Chatiahoochee Bay
Railroad, Inc , STB Finance Docket No. 34913 (served Nov. 9, 2006). [t will also benefit GWI
by advancing the policy of “promot[ing] a safe and efficient rail transportation system by
allowing rail carriers to earn adequate revenues” (49 U.S.C. § 10101(3)).

Other aspects of the RTP will not be adversely affected.

B. The Board’s prior approval is not required to protect shippers from the
abuse of market power

The proposed transaction does not involve a decrease in rail operations or a lessening of
competition. As such, the proposed transaction raises no specter of market power, and the Board
should exempt GWI from the requircment of prior Board approval.

The railroads to be acquired by GWT do not interconnect with the GWI railroads. They
operate in limited areas of Pennsylvania and Ohio not presently directly served by any GWI-
controlled railroads. The proposed transaction will simply add them into, and thus enlarge, the
GWTI System, without any detrimental effcct on the service being provided or the level of
competition available to the shippers. Genesee & Wyoming Inc —Continuance in Control
Exemption—Tazewell & Peoria Railroad, Inc , STB Finance Docket No. 34545 (scrved Oct. 1,
2004).

At the same time, shippers can expect the bencfits that will come from being on the GWI
system in the form of stronger financial resources, enhanced management support for operations

and safety systems, and broader relationships with Class I railroads.
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C. The Board’s prior approval is not required because the transaction is of
limited scope

Because regulation is not necessary to protect shippers from the abuse of market power,
the Board need not address the factor of whether the transaction is of limited scope. Fort Worth
& Western Railroad Co.. Inc.—Lease Exemption—S!. Louis Southwestern Railway Co , STB
Finance Docket No. 32955 (served Sept. 5, 1996). Nevertheless, the planned transaction 1s also
of limited scope.

Although there are several individual carriers at issuc in the transaction, they operate in
somewhat different geographic markets, and do not competc with each other See Rarldmerica,
Inc.—Control Exemption—RailTex, Inc.,4 8.T B. 479, STB Finance Docket No. 33813, atn. 10
(served Jan. 10, 2000) Also, some of the railroads that are being acquired operate on very short
stretches of ine. Youngstown & Austintown Railroad, Inc. operates on approximately five miles
of track, while the following railroads opcratc on less than 50 miles of track: Aliquippa & Ohic
River Railroad Co. and Youngstown Belt Railroad Company. None of the Ohio Central
railroads operates more than 170 miles of track. Further, this is simply a change in control
proceeding and there will be no significant operational changes that will flow from it As noted
above, GWI believes that this transaction falls within the class exemption available for the
acquisition of control of non-connccting railroads and for that additional rcason is of limited
scope.

V. Employee Protective Conditions

Becausc the proposed control transaction includes one Class I rail carrier. the transaction

will be subject to the labor protective conditions set forth in 49 U.S.C. § 11326(b). The level of

labor protective conditions is as spelled out in that statute,
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V1. Environmental and Historical reports

No environmental analysis under the National Environmental Policy Act nced be
prepared because the proposed transaction will not involve significant changes in carrier
operations, as defined in 49 C.F.R. § 1105.7(e)(4, 5). 49 C.F.R. § 1105.6(c)(2). Likewise, an
historic report under the National Historic Preservation Act is not required for two reasons.
First, there are no plans to alter properties subject to Board jurisdiction that are 50 years old or
older. 49 C.F.R. § 1105.8(b)(1) Second, this control transaction will not substantially change
the level of maintenance of railroad property. 49 C.F.R. § 1105.8(b)(3)

VIL. Veting Trusts

As stated above, GWI is closing the purchase transaction that is the subject of this
Petition of Exemption prior to the Board’s issuance of a decision in this proceeding. That being
the case, Petitioner has placed the shares of the ten railroads placed into appropriate separate,
independent, irrevocable voting trusts pursuant to the STB’s rules at 49 CFR Part 1013 to
prevent any unauthorized control until such time as the Board issues a decision exempting
GWI’s control of the Ohio Central Railroads. A copy of the form of Voting Trust Agreement
used by Pctitioner is attached hereto as Exhibit 4, and copies of the executed voting trust
agreements will be filed with the STB as per the Board’s rules

VIII. Request for Expedited Action

As noted, the transaction was consummatcd and shares placed 1n voting trusts on October
1,2008. GWI requests cxpedited treatment so that the shares can be controlled by GWI, to
achieve the bencfits described previously in this Petition. Expedition is warranted so that the
benefits of the transaction can be achieved more quickly. Further, since GWI believes that this

Transaction could have been handled under the simplificd class exemption process, GWI urges



the Board 10 act with expedition on this Pctition so that the voting trusts can be dissolved and
control achieved as quickly as possible.

IX. Conclusion

For the forcgoing rcasons, GW1 requests that the Board exempt its acquisition of Summit
View and its proposed control of the ten Ohio Central railroads from regulation under 49 U.S.C.
§ 10502.

Respectfully submitted,

o d Y

David H. Coburn

Aric A. Anderson

STEPTOE & JOHNSON LLP

1330 Connecticut Avcnue, NW
Washington, DC 20036

(202) 429-3000

Attorncys for Genesce & Wyoming Inc.

October 1, 2008
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VERIFICATION

State of Connecticut )
) ss
County of Fairfield )

Mark W. Hastings, being duly sworn, deposes and says that he has read the foregoing
Petition for Exemption. knows the facts asserted therein. and that the same are true as stated to

the best of his knowledge

Executive Vice President
Genesee & Wyoming Inc.

Subscribed and sworn 1o before me this3z ?’day of September, 2008
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lihinois & Midtand Railroad, Inc.
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EXECUTION VERSION

AMENDED AND RESTATED
STOCK PURCHASE AGREEMENT

by and among
SUMMIT VIEW, INC,
JERRY JOE JACOBSON
and
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Dated as of September 10, 2008
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STOCK PURCHASE AGREEMENT

AMENDED AND RESTATED STOCK PURCHASE AGREEMENT, dated as
of September 10, 2008 (thws “*Agreement"”), by and among Summit View, Inc., an Ohio
corporation (“Summit View"), Jerry Joe Jacobson, the owner of all of the 1ssued and outstanding
shares of Summit View (the “Seller"), and Genesce & Wyoming Inc , a Delaware corporation
(the *Buyer™).

WHEREAS, the Scller owns all of the isued and outstanding shares of common
slock, without par value, of Summit View;

WHEREAS, Summit View is engaged in the railroad business through its
ownership of all of the issued and outstanding shares of The Aliquippa & Ohio River Railroad
Co , an Ohio corporation; The Columbus and Ohio River Rail Road Company, an Ohio
corporation; The Mahoning Valley Raillway Company, an Ohio corporation; Ohio and
Pennsylvama Railroad Company, an Ohio corporation, Olmo Central Railroad, Inc., an Ohio
corporation, The Pittsburgh & Ohio Central Railroad Company, an Chio corporation, Chio
Southern Railroad, Inc., an Ohio corporation; Youngstown & Austintown Railroad, Inc., an Ohio
corporation; The Youngstown Belt Railroad Company, an Ohio corporation; and The Warren &
Trumbull Railroad Company, an Olmo corporation; and the outstanding interests of Phoenix
Logistics, Lid. (the “Acquired Enuities™);

WHEREAS, Summit View and the Acquired Entities (together, the “Subject
Compamees™) are engaged in the business of operaling short Iine railroads (the “Business™);

WHEREAS, prior to the Closing, the Subject Companies will transter the
Excluded Asscets to the Seller or a designee thercof’;

WHEREAS, Summit View owns all of the 1ssued and outstanding shares of or
membership interests in Byesville Scenic Trails, LLC and Air Partners N155A Company (the
“Excluded Entities™):

WHEREAS, prior to the Closing, Summit View will transfer ownershup of the
Excluded Entities to the Seller or a designee thereof; and

WHEREAS, the Buyer desires to purchase from the Seller, and the Scller desires
to sell to the Buyer, all of the 1ssued and outstanding shares of Summit View (but excluding all
of the 1ssued and outstanding shares of or membership interest in the Excluded Entitics), all in
accordance with and subject to the terms and condrtions set forth in this Agreement;

WHEREAS, the Buyer and the Seller and Summit View have entered into that
certain Stock Purchase Agreement, dated as of August 4, 2008 (the “Original Stock Purchase
Agreement”), to record and confirm the obligations undertaken by them with respect and relating
to the acquisition of all issued and outstanding shares of Summit View (but excluding all of the
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1ssued and outstanding shares of or membership interest in the Excluded Entities), which are
owned by the Seller; and

WHEREAS, the Purchaser and Sellers and Summit View desire to amend and
restate, in its entirety, the Onginal Stock Purchase Agreement

NOW, THEREFORE, in consideration of the foregoing and the respective
covenants and agreements hercinafter contained, the parties hereby agree as follows:

ARTICLE |. DEFINITIONS

As used 1n this Agreement, the following terms shall have the following
meanings:

“AAR" shall mean the Association of Amecncan Railroads;

“Action” shall mean any claim, action, suit, proceeding, labor dispute,
ivestigation or audit by or beforc any court, tribunal or other Governmental Entity or arbitral
body;

“Affiliate™ shall mean any Person that directly or indirectly through one or more
mtermediaries controls, 1s controlled by or 1s under common control with another Person with
the term “control” meaning, for this purpose, the power to direct the management and policies of
a Person, directly or indirectly, whether through the ownership of voting secunties or
partnership, membership or other ownership interests, or by coniract or otherwise;

“Acquired Entities” — See Recitals hereto;
“Agreement” — See Preamble hcreto;

“Balance Sheet” shall mean the consolidated balance sheet of Summit View as of
August 31, 2008 as set forth in Section 1 1(a} of the Disclosure Schedule;

“Basket Amount” — Sece Section 7.2(a)(v),

“Business Day” shall mean any day other than a Saturday, a Sunday or a day on
which banks in Ncw York, New York, are closed generally,

“Business” — See Recitals hereto,

“Buyer” — See Preamble hereto,

“Buyer Indemnitecs” — Sce Section 7.2(a);

“*Buyer Material Adverse Effect” — See Section 4.1;
“Closing™ — Sce Section 2.2;

*Closing Date” — See Section 2 2;
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“Closing Payment Amount” — Sce Section 2.1(c),

“Closing Working Capital Report” — Sec Section 2.3(a);

“Closing Working Capital Statement” — See Section 2.3(a);
“COBRA™ — See Section 3.18(i);

“Code™ shall mean the Internal Revenue Codc of 1986, as amended;
“Company Marks” — See Section 5.5;

“Confidential Information” shall include information, both written and oral,
relating 1o trade secrets, and confidential and propnetary information relating to technical data,
products, services, finances, business plans, marketing plans, legal affairs, supplicrs, customers,
prospects, opportunities, contracts, asseis and other information that has commercial value, but
shall not include information which (i) can be demonstrated 1n writing was already known by the
recipient when received; (ii) is or after the date of this Agreement becomes oblainable from other
sources other than pursuant to a violation of Law or breach of any Contract; (iu) is required to be
disclosed to a Governmental Entity; (iv) can be demonstrated in writing that it was independently
developed by the receiving Person; (v) is required to be disclosed by Law or pursuant to the rules
of any securities cxchange having junsdiction over the disclosing Person; or (vi) is disclosed
pursuant to a written waiver from the non-disclosing Person of the confidentiality requirements
of Section 12 14;

“Contracts” shall mean all contracts and agreements, including but not himited to,
Lcascs, Equipment and Machinery leases, indentures, mortgages, instruments, partnership or
Joint venture agreements, guaranties, license agreements, maintenance contracts, service
contracts, employment, commission and consulting agreements, collective bargaining
agreements, surctyship contracts, letters of credit, reimbursement agreements, distnbution
agreements, contracts or commutments limiung or restraining the Subject Companies from
engaging or competing 1n any lines of business or with any Person, documents granting the
power of attorney with respect to the affairs of the Subject Companies, options to purchase any
assets or property rights, trackage nghts agreements, haulage agreements, interchange
agreements, joint facility agreements, switching agreements, marketing agreements, rate and
allowance agreements, division agrcements, and other similar arrangements, undertakings,
commitments or understandings, including any renewal or amendment thereto;

“Employecs” shall mean all employees of the Subject Companies that are
employed by thc Subject Companics following the Closing;

“Environmental Clatm™ means any claim, action, demand, or nolice by or on
behalt ot, any Governmental Entity or Person alleging lability or potential hality under, or a
violation of, any Environmental Law, or hability or polential hability ansing out of the Release
or presence of or cxposure to any Materials of Environmental Concern;

“Environmental Laws™ shall mean any and all Laws regulating, relating to or
imposing liability or standards of conduct concerning protection of the environment or of human
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health, or natural resource damages, including Laws relating to the use, handling, generation,
transportation, presence or Release of, or exposure to, Materials of Environmental Concern;

“Environmental Permits™ shall mean any and all permuts, licenses, approvals,
registrations, notifications, cxemptions and any other authorization pursuant to or required under
any Environmental Law;

“Environmental Report™ shall mean any report, study, assessment, audit or other
similar document that addresses any environmental or health issuc, including any 1ssue of actual
or potential noncomphance with, actual or potential liability under or cost arising out of, or
actual or potential impact on business in connection with, any Environmental Law or any
proposed or anticipated change in or addition to Environmental Law, that may affect any of the
Subject Compantes;

“Equipment and Machinery” shall mean all the material equipment, machinery,
furniture, fixtures and improvements, tooling, spare parts, supphes and vehicles (including all
locomotives, cars, tractors, trailers, vans and all other transportation rolling stock) owned, leased
or used (except third-party locomotives and rolling stock used pursuant to AAR interchange
rules) by the Subject Companies;

“ERISA" shall mean the Employec Retirement Income Security Act of 1974, as
amended, and the rules and regulations promulgated thercunder;

“ERISA Affiliate” — Sec Section 3.18(b);
“Escrow Agent” — See Section 2.1(d),
“Escrow Agreement” — See Section 2 1(d);
“Escrow Fund” — See Section 2 1(d);

“Excluded Assets™ shall mean those assets of the Subject Companies set forth on
Section 1.1(b) of the Disclosure Schedule

“Excluded Entities” — See Recitals hereto,
“Excluded Liabilities” — See Section 2.7,
“Existing Policies” — See Section 3 20,

“FELA Claims” shall mean claims made under the Federal Employers Liability
Act, as amended from time 1o time, A FELA Claim shall be considered “made” upon the earhiest
to occur of the following: (i) the claimant's employer has received or prepared a written report
(including, in the case of an alleged occupational injury, a questionnaire) of the claim or of the
incident from which the claim anses, or (11) the claimant’s employer has recerved written notice
of the claim from the claimant or the claimant’s attorney; or (iii) an action, claim or suit asserting
the claim has been filed and properly served on the claimant’s employer. For the purposes of
this definition () the term “wnitten report” shall include reports which are electronically prepared
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or transmitted and (1i) the term “employer” shall include the employer currently responsible
under the Federal Employers Liability Act for the claim or cause of action beng asserted and
such employer’s attorney;

“Financial Statements” — See Section 3.7;
“FRA” shall mean the U.S Federal Railroad Admirnistration,

“GAAP” shall mean U.S generally accepted accounting principles as i effect
from time to time;

“Governmental Entity™ shall mean any national, federal, state, provincial, Jocal or
international governmental or public body, court, agency or regulatory authonty or commussion,
or other governmental authorty or instrumentality;

“"Governmental Order” shall mean any order, writ, judgment, injunction, decree,
stipulation, determination or award entered by or with any Governmental Entity,

“Holdback Amount” — See Section 2.1(d),

“Independent Accounting Firm” — See Section 2.3(a);

“Indemnification Escrow Amount” — Sce Scction 2.1(d);
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“Indemnified Party"” — See Section 7.1,
“Indemnifying Party” — Sce Scction 7.1;

“Intellectual Property” shall mean all of the following owned or licensed by the
Subject Companies, as ltcensee or licensor, or used exclusively in the Subject Companies’
bustness. (i) registered and matenal unregistered trademarks and service marks and trade names,
and all goodwill associated therewith,; (ii) patents, patentable inventions and computer programs
(including password unprotected interpretive code or source code); (i) trade secrets:
(iv) registered and matenal unregistered copyrights in all works, including software programs;
(v) domain names; (vi) all rights 1n mask works; (vu1) all computer sofiware owned by the
Subject Companies; (viii) all rights of the Subject Companies under software licenses; and
(ix) all copies of software generally available for purchase by the public pursuant to shrink-wrap
licenses 1n the possession or control of the Subject Companies;

“IP Agreements™ shall mean (a) licenses of Intellectual Property by any Subject
Company to any third-party, (b) licenses of Intellectual Property by any third-party to any
Subject Company, (c) agreements between any Subject Company and any third-party relating to
the development or usc of Intctlectual Property, the development or transmission ot data, or the
use, modification, framing, linking, advertisement, or other practices with respect to Internet web
sites, and (d) consents, settlements, decrees, orders, 1injunctions, judgments or rulings governing
the use, validity or enforceabihty of the Intellectual Property:

“Law” shall mean any law, statute, ordinance, rule (1ncluding common law),
regulation, order, writ, judgment, injunction, settlement agreement, guideline, code, decree or
other legally enforceable requirement of any Governmental Entity, and includes rules and
regulations of any regulatory or self-regulatory authority;

“Leased Real Property™” — See Section 3.12(a);
“Lease” and *Leascs” — Sce Section 3.12(a),

*Licensed Intellectual Property” shall mean Intellectual Property licensed to the
Seller or any of its Subsidiaries pursuant to the [P Agreements,

“Licenses and Permits” — See Section 3.14;

“Lien” shall mean any mortgage, pledge, sccurity interest, encumbrance, lien
(statutory or other), deed of trust, conditional sale agrecement, clarm, charge, lease, license,
easement, restrictive covenant, limitation, restriction, assessment or defect in title that is not a
Permitted Lien;

“Listed Intellectual Property” — See Section 3 13(a);
“Losses” — See Section 7.2(a),

“Material Contracts” — See Section 3 17(a)(xvi);
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“Materials of Environmental Concern™ shall mean any gasoline or petroleum
(including crude oil or any fraction thereof) or petroleum products, hazardous substances,
polychlorinatcd biphenyls, urea-formaldehyde insulation, asbestos, molds, pollutants,
contaminants, radioactivity and any other materials, substances or wastes of any kind, regulated
pursuant to, or that could give rise to, liability under any Environmental Law;

“Material Adverse Effect” — Sec Scction 3.2(a);
“Muluemployer Plans” — See Section 3.18(a);

“Net Working Capital” — See Section 2 5,

“*Non-Compete Person™ — See Section 5 10;

“Options™ — See Section 3.12(d);

“Original Stock Purchase Agrcement” — Sece Recitals hereto;

*“Owned Intellectual Property™ shall mecan Intellectual Property owned by any
Subject Company,

*Owned Real Property” — See Section 3.12(a);

“Panhandle Agrecment™ shall mean the Operating Agreement, dated as of May
17, 2007 between the State of Ohio, the Ohio Rail Development Commission and the Columbus
& Ohio River Rail Road Company;

“Panhandlc Line” shall mean the Raul Property as defined in the Panhandle
Agreement;

“Pension Plan™ — See Section 3.18(c),

“Permitted Liens” shall mean. (i) Liens for Taxes not yet due and payable; ()
Liens imposed by Law and wncurred in the ordinary course of business for obligations not yet due
1o carriers, warehousemen, laborers, materialmen and the like, it being understood that such
Liens do not include Liens arising under any applicable Environmental Law; and (iii) Liens in
respect of pledges or deposits under workers’ compensation Laws;

*Person” shall mean any individual, corporation, partnership, joint venture,
association, Joint-stock company, trust, hmited hability company, unincorporated organization or
Governmental Entity,

*Personal Property” means all furniture, {ixtures, Equipment and Machinery and
other items of tangible personal property;

*Plans” — See Section 3 18(a);
“Post-Closing Litigation” shall mean any Actions involving the Subject

Companies relating to incidents that occur on or after the Closing other than a Tax Claim;
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“Post-Signing Returns” — See Section 5.1(b);

“Pre-Closing Tax Penod” shall mean any taxable period (or portion of a taxable
period) ending on or before the Closing Date;

“Purchase Price” — See Section 2.1(b);
“Rail Facilities” — See Section 3.27;

“Railroad Assets” shall mean all assets, properties and rights (including the Rail
Facilitics), real and personal, of any of the Subject Companies,

“Real Property” — See Section 3.12(e);

“Regulations” shall mean the Treasury Regulations (including Temporary
Regulations) promulgated by the United States Department ot Treasury with respect to the Code
or other federal tax statutes,

“Release™ shall mean disposing, discharging, injecting, spilling, leaking, leaching,
dumping, emitting, escaping, emptying, seeping, placing and the Itke into or upon any land or
water or air or otherwise entering into the environment;

“Retained Employees™ shall mean the employees of the Subject Companmies who
shall becomc employees of the Sellcr or his Affiliates after the Closing whose names are set forth

on Scction 1.1(c) of the Disclosure Schedule.

“Securities Act™ shall mean the United States Secunties Act of 1933, as amended,
and all rules and regulations of the United States Secunties and Exchange Commission
promulgated thereunder,

“Scller” — See Preamble hereto;
“Scller Indemnitees” — See Section 7.3;

“Severance and Bonus Payments” shall mean each Severance and Bonus Payment
to be paid by a Subject Company to an employee, as described on Schedule A attached hercto.

“Specified Persons™ — Sce Scction 3.20,
“STB™ — See Secuion 3 4;
“Subject Companies™ — See Recitals hereto;

“Subsidiary” shall mean, as to any Person, any Person of which (1) at least a
majority of the secunties or ownership interests having by their terms ordinary voting power to
clect a majonity of the board of directors or other Persons performing similar functions or (i1) the
power to direct or cause the direction of the management and policies of such Person is directly
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or indirectly owned or controlled by such Person or by one or more of its respective Subsidiarics
or by such Person and any one or more of its respective Subsidianes;

“Summit View” — See Preamble hereto;
“Tax Claim" — Sce Scction 11.3(a);

“Tax Return” shall mean any report, return, declaration, statement, imnformation
return, filing, election, claim for refund or other information, including any schedules or
attachments thereto, and any amendments to any of the forcgoing required to be supplied in
connection with Taxes;

“Taxes” shall mean all United States federal, state, local and foreign taxes,
including, without limitation, net income, gross income, gross recetpts, production, excise,
employment, sales, use, transfer, ad valorem, profits, license, capital stock, capital gains,
franchise, severance, stamp, withholding, Social Secunty, railroad retirement, employment,
unemployment, disability, worker’s compensation, payroll, utihty, windfall profits, personal
property, rcal property, intangible property, registration, alternative or add-on mimimum,
estimated and other taxes, customs, duties, governmental fees or like charges of any kind
whatsoever, including any interest, penalties, fines, related liabilues or additions thereto, and
“Tax" shall mecan any one of them;

*Third-Party Claim™ — Sec Section 7.4(a);
ARTICLE 2. PURCHASE AND SALE OF SHARES OF SUMMIT VIEW

SECTION 2.1 Purchase Price. Subject 10 the terms and conditions set
forth 1n this Agreement and in reliance upon the representations and warranties of the Scller set
forth below, on the Closing Date-

(a) The Buyer shall purchase from the Seller and the Seller shall sell to the
Buyer all of the 1ssued and outstanding shares of Summut View, free and clear of all Liens;

(b)  The aggregate purchase price for the shares being sold by the Scller shall
be [ /<55 Indcbtedness as of the Closing, which aggregate amount shall be subject to
adjustment after the Closing in the manner set forth 1n Secuions 2.4 and 2.6 below (the “Purchase
Price™),

(¢)  Such purchase and sale shall be effected on the Closing Date by the Seller
delivening to the Buyer such assignments and other instruments and documents as shall be
effective to vest 1n the Buyer, on the Closing Date, good and marketable title to the Common
Stock of Summit View, subject 10 no Liens other than such as may be created by or on behalf of
the Buyer, m exchange for delivery by the Buyer to the Seller of the Purchase Pnice less the
Indemnification Escrow Amount (the “Closing Payment Amount”) Payment of the Closing
Payment Amount shall be made by wire transfer ol immediately available funds to such account
as the Scller shall designate in writing to the Buyer at least three days prior to the Closing:
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(d (1) a portion of the Purchase Price equal to [ (e
“Indemnification Escrow Amount™) shall be deposited with a bank (the “Escrow Agent”),
pursuant 10 the terms of the Escrow Agreement among the parties hereto and the Escrow Agent
(the “Escrow Agreement") substantially in the form attached hercto as Schedule B, which will be
available until the ﬁ of the Closing Date for the purposes of securing
payment of any post closing adjustments to the Purchase Price pursuant to Sections 2.1 and 2.6
and or indemnity obligations pursuant to Section 7 5 (the “Escrow Fund") and the Seller shall be
entitled to, and responsible for the payment of any Taxes imposed on, interest or other income
attributable to investments of amounts in the Escrow Fund, and (1) a portion of the Purchase
Price equal to _ (the “Holdback Amount™) shall be deposited with the Escrow Agent
pursuant to the terms of the Escrow Agreement, which shall be rctained by the Escrow Agent
and relcascd by the Escrow Agent 1o the Scller or the Buyer, as the case may be, according to the
terms of the Escrow Agreement; and

(e}  The Buyer shall be entitled 1o deduct and withhold from any amounts
otherwisc payable pursuant to this Agreement such amount as the Buyer is required to deduct
and withhold with respect to the making of such payment under the Code or any other applicable
Tax Law. To the ¢xtent that amounts are so withheld, such withheld amounts shall be treated for
purposes of this Agreement as having been paid to the Seller.

SECTION 2.2 Closing. Subject to the satisfaction or waiver of the
conditions set forth in Articles 8 and 9 hereof, the closing (the “Closing”) for the consummation
of the transactions contemplated by this Agreement shall take place at the offices of Shearman &
Sterling LLP, 599 Lexington Avenue, New York, New York 10022 at 10:00 a m. on the fifth
Business Day following the satisfaction or waiver of the conditions sct forth in Articles 8 and 9,
or at such other place and time as may be mutually agreed to by the parties hereto (the “Closing
Date™)

SECTION 2.3 Post-Closing Determination. (a) Within 60 calendar days
after the Closing Date, the Buyer shall deliver to the Seller a statement of the Net Working
Capital (the “Closing Working Capital Statement”). During the preparation of the Closing
Working Capital Statement by the Buyer and the period of any dispute with respect to the
application of this Section 2.3, the Seller shall cooperate with the Buyer 1o the extent reasonably
requested by the Buyer to prepare the Closing Working Capital Statement or to investigate the
basis for any dispute. The Closing Working Capital Statement shall be examined by the Seller,
and the Seller shall, not later than 30 calendar days after receipt of the Closing Working Capital
Statement, render a report thereon (the “Closing Working Capital Report”). During the
preparation of the Closing Working Capital Report and the period of any dispute with respect
thereto, the Buyer shall provide the Seller with reasonablc access during normal business hours
to the books, records (including work papers, schedules, memoranda and other documents) and
employees of the Subject Companies. The Closing Working Capital Report shall List those
iems, if any, from the Closing Working Capital Statement 10 which the Seller takes exception
and explain the Seller’s proposed adjustment. If the Seller fails to deliver to the Buyer a Closing
Working Capital Report within 30 calendar days following receipt of the Closing Working
Capital Statement, the Seller shall be deemed to have accepted the Closing Working Capital
Statement for the purposes of any adjustment to the Purchase Price under Section24and 26 If
the Buyer does not give the Seller notice, within 30 calendar days followtng receipt of the
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Closing Working Capital Report, of objections to the Closing Working Capital Report, the Buyer
shall be deemed to have accepted the determination of the Net Working Capital as determined by
the Seller in the Closing Working Capital Report for the purposes of any adjustment to the
Purchase Price under Section 2 4 and 2.6. If the Buyer gives the Seller notice of objections to
the Closing Working Capital Report, and if in good faith the Seller and the Buyer are unable,
within 15 calendar days after receipt by the Sciler of the notice from the Buyer of such
objections, to resclve the disputed exceptions, such disputed exceptions will be referred to
Deloitte & Touche LLP or another firm of independent certified public accountants
(“Independent Accounung Firm") mutually acceptable to the Seller and the Buyer. The Buyer
and the Seller shall cooperate with the Independent Accounting Firm to the extent reasonably
requested by the Independent Accounting Firm to prepare a written report. The Independent
Accounting Firm shall, within 30 calendar days following its selection, deliver to the Seller and
the Buyer a written report determining such disputed exceptions, and 1ts determinations will be
conclusive and binding upon the partics hereto for the purposes of any adjustment to the
Purchase Price under Section 2.4 and 2.6. The fees and disbursements of the Indcpendent
Accounting Firm acting under this Scction 2.3 shall be shared equally by the Buyer and the
Seller.

(b)  The Buyer agrees that following the Closing, 1t will not take any action,
and the Seller agrees that prior to the Closing it will not take any action, with respect to the
accounting, books, records, policies and procedures of any Subject Company that would obstruct
or prevent the preparation of the Closing Working Capitat Statement, the Closing Working
Capital Report or the report ot the Independent Accounting Firm as provided in this Section 2.3.

SECTION 2.4 Post-Closing Net-Working Capital Adjustment.

(2)  If the Net Working Capial 15 less than [l the Seller shall, within
three calendar days following the final determimation, pursuant to Section 2.3, of the Net
Working Capital, and based upon such final determination, pay to the Buyer an amount equal to
such deficiency.

(b)  If the Net Working Capital is more than the - the Buyer shall,
within three calendar days following the final determination, pursuant to Section 2.3, of the Net
Working Capital, and based upon such final determination, pay to the Seller an amount equal to
such excess.

(c) Any payment to the Buyer under this Section 2.4 shall be made by wire
transfer of immedately available funds to such account as the Buyer shall designate in writing to
the Seller. Any payment to the Seller under this Section 2 4 shall be made in the manner set
forth in Scction 2.1.

SECTION 25 Net Working Capital. For purposes of this Article 2, “Net
Working Capital” means the amount equal to the current assets, less the current liabilities
(excluding the current portion of long-term dcbt), of the Subject Compames (on a consolidated
basis) each determined (1) as of the close of business on the day immediatcly preceding the
Closing Date, and (1i) in accordance with GAAP 1n preparing the Subject Companies’
consolidated net working capital as of August 31, 2008 as sct forth on Section 2.5 ol the
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Disclosure Schedule and consistent with the accounting principles, procedures, policies and
methods uscd in prepanng the Financial Statements: provided that, for the avoidance of doubt,
current liabilities shall include habilities for Taxes of (1) the Subject Companies, including any
Taxes imposed on the Subject Companies with respect 10 the Excluded Assets or the operations
of the Excluded Entities or the transfer of the Excluded Entities or the Excluded Assets to
another Subject Company or the Seller, and (i1) the Excluded Entities but only to the extent that
the Taxes of an Excluded Entity are required to be reflected on a Tax Return of a Subject
Company. For the avoidance of doubt, current habilities shall not include any amounts owed or
owing as Severance and Bonus Payments, which such payments the Seller agrees 1o make prior
to the Closing Date.

SECTION 2.6 [Intentionally Omijted].

SECTION 27 Excluded Liabilities. Notwithstanding anything contained
in this Agreement to the contrary, (i) any and all payables of the Subject Companies owed to the
Seller or any of their Affiliates and (i) any hability under or relating to any Plan as a result of the
execution of this Agreement shareholder approval of this Agreement or the transactions
contcmplated by this Agreement, including any bonuses listed on Section 3.18(a) of the
Disclosure Schedule (collectively, the *“Excluded Liabilities™), shall not be liabilities of the
Subject Companies at or after the Closing.

ARTICLE3 REPRESENTATIONS AND WARRANTIES OF THE SELLER
AND SUMMIT VIEW.

The Seller and Summit View hereby jointly and severally represent and warrant to
the Buyer, as of the date hereof and as of the Closing Date or, if a representation or warranty is
made as of a specific date, as of such date, subject to such information as 1s disclosed in the
Disclosure Schedule, as follows:

SECTION 3.1 The Scller. (a) Authornty of the Seller. The Seller has the
requisite authority to enter into this Agreement, to consummate the transactions contemplated
hereby and to carry out his obligations hereunder. This Agreement has been duly executed and
delivered by the Seller and, assuming the due authorization, execution and delivery of this
Agreement by the Buyer, this Agreement constitutes the vahd and binding obligation of the
Seller, enforceable against the Seller 1n accordance with its terms, except as such enforceability
may be limited by applicable bankruptcy. insolvency, reorganizations, moratortum or other
similar Laws now or hereafier in effect relating to or affecting creditors’ rights generally and
subject to the hmitations imposed by gencral equitable principals (regardless whether such
enforceability is considered in a proceeding at law or m cquity. The failure of the spouse of the
Seller to be a party or signatory 10 this Agreement shall not (i) prevent the Seller lrom
performing the Seller’s obligations and consummating the transactions contemplated hereunder
or (n) prevent this Agreement from constituting the legal, vahd and binding obligation of the
Seller 1in accordance with its terms.

(b) Owncrship of Shares. The Seller owns of record all issued and
outstanding shares of Summit View, benceficially and with good and valid title, free and clear of
all Liens. Other than the shares of Summit View, the Seller owns no interest mn the Subject
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Companies. Upon consummation of the Closing, the Buyer will own good and valid title to all
the interests in the Subject Companies. Other than this Agreement, the Seller 1s not bound by
any Contract restricting its right to transfer the shares of Summut Vicw.

SECTION 3.2 Corporate Organization, Authonty and Qualfication of the
Subject Compantes. (a) Each ot the Subject Companies is a corporation, duly organized, vahdly

existing and in good standing under the Laws of the state of Ohio and has all requisite power and

authority 10 own, operate or lcase the assets or properties now owned or leased by it, and to

conduct its business as now conducted, and is duly licensed or quahfied to do business as a

forcign entity and is in good standing in each jurisdiction 1n which the character of the properties

and assets owned or leased by it or the nature of the business conducted by 1t makes such

licensing or qualification necessary or desirable, except that the fatlure to be so licensed or
ualified and in good standimg would not, individually or in the a ate, either (i)

4 “Matenal Adverse Effect™).
All corporate actions taken by the Subject Compamies have been duly authonzed, and none of the
Subjcct Companics have taken any action that in any respect conflicts with, constitutes a default
under, or results m a violation of, any provision of its Certificate of Incorporation and By-Laws
(or similar organizational documents).

(b) Section 3.2(b) of the Disclosure Schedule sets forth a true and complete
list of the Subject Compamies, listing for each Subject Company 1ts name, type of entity, the
Junsdiction and date of its incorporation or orgamzation, its authonzed capital stock, partnership
capital or equivalent, the number and type of its issued and outstanding shares of capital stock,
partnership interests or similar ownership interests and the current ownership of such shares,
partnership interests or similar ownership interests. Copies of the Certificate of Incorporation
and By-laws, and certificates of formation (or comparable orgamizational documents, as
applicable) of the Subject Companies, with all amendments thereto to the date hereof, have been
furnished to the Buyer or its representatives, and such copies are accurate and complete.

{(c) Other than the Acquired Entities and the Excluded Entitics, there arc no
other corporations, partnerships, joint ventures, associations or other entitics m which Summit
View owns, of record or beneficially, any direct or indirect equity interest or any right
(contingent or otherwise) to acquire the same, except as set forth 1n Section 3.2(c) of the
Disclosure Schedule. Other than the Acquired Entities and the Excluded Entities and except as
set forth in Section 3.2(c) of the Disclosure Schedule, neither Summit View nor any Acquired
Entity 1s # member of (nor is any part of the Business conducted through) any partnership nor is
Summt View or any Acquired Entity a participant 1n any joint venture or similar arrangement.

SECTION 3.3 No Conflict or Violation, Authority and Vahdity (a) The
execution, delivery and performance by the Seller and Summut View of this Agreement and the
transactions contemplated hereby do not and will not (1) violate or conflict with any provision of
the Certificate of Incorporation or By-laws (or comparable orgamzational documents, as
applicable) of any of the Subject Companies, (1i) violate any order, judgment or decree of any
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Governmental Entity applicable 10 any of the Subject Companies or any of their respective
Railroad Assets or businesses, or (11i) except as set forth on Section 3 3(a) of the Disclosure
Schedule, violate, conflict with or result in a breach of or constitute (with or without due notice
or lapsc of time or both) a default, require consent under, or give to others any nghts of
termination, amendment, suspension, revocation or cancellation of, or result n the creation or
imposition of any Lien upon any of the Railroad Assets, properties or rights of any of the Subject
Companies under any Contract to which any of the Subject Companies 1s a party or by which
any of them are bound or to which any of their respective Railroad Assets 1s subject, or result 1n
the acceleration of any Indebtedness created thereunder or give rise to a right thercunder to
require any payment to be made by any of the Subject Companies

(b)  There 1s no pending Action or, to the knowledge of the Seller (after having
conducted reasonable inquiry), threatened Action before any Governmental Entity by or against
the Seller or any Subject Company relating to (i) the Seller's ownership of the shares of Summit
View, (ii) the Subject Compames or (1) any actual or potential bankruptcy or insolvency of the
Scller or any Subject Company.

SECTION 3.4 Consents and Approvals. Except as set forth on Section 3.4
of the Disclosure Schedule, the execution, delivery and performance of this Agreement by the
Seiller or the consummatton of the trunsactions contemplated hercby by the Seller do not and will
nol require any consent, waiver, approval, license, authorization or permut of, or order of, action
by, filing with or not:fication to, any Governmental Entity or Person, except {or any consents or
waivers required to be obtained from the Surface Transportation Board (the “STB").

SECTION 3.5 Caputal Stock and Related Matters. (a) The authorized
capital stock of Summit View consists ot 750 shares of common stock. having no par value per
share, of which 100 shares are issued and outstanding. Summit View has no shares of common
stock that are held as treasury stock, Summit View has no Subsidiaries other than the Acquired
Entities and Excluded Entities;

(b) Section 3.5(b) of the Disclosure Schedule scts forth, for cach Acquired
Entity, (1) the authorized, issued and outstanding capital stock of each Acquirced Entity, (ii) the
names of the owners of the capital stock and (i1i) the amount of capital stock held by each owner
of capital stock; and

(c) All of the issued and outstanding capital stock of each Subject Company is
owned, beneficially and of record, by the Seller or a Subject Company, free and clear of any
Liens other than such as may be created by or on behalf of the Buyer, and has been duly
authonized and validly issucd and is fully paid, nonassessable and was not 1ssued in violation of
any preemptive rights, rights of first refusal or any simular nghts. There are no outstanding
obligations, warrants, options or other nghts to subscribe for or purchase from any Subject
Company, or other contracts or commitments providing for the issnance of or granting any
Person the nght to acquire shares of any class of capital stock of any Subject Company. or any
securities or other mstruments convertible into or exchangeable or exercisable for shares of any
class of capital stock of any Subject Company, and no Subject Company 1s subject to any
obligation (contingent or otherwise) to repurchase or otherwise acquire or retire, or to register
under the Securities Act, any shares of its capital stock There are no proxies, voting agreements,
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stockholder agreements or other agreements with respect to the voting or transfer of any shares
of capital stock ol any of the Subject Companies. At Closing, the Buyer shall have good and
valid title to all of the capital stock of each Subject Company, free and clear of any Liens, and
the Subject Compames shall have good and valid title to all of the capital stock, membership
interests and partnership interests of their respective Subsidiaries, free and clear of any Liens,
other than such as may be created by or on behalf of the Buyer,

SECTION 3.6 Indebtedness. Except as set forth on Section 3.6 of the
Disclosure Schedule, none of the Subject Companies has any Indebtedness

SECTION 3.7 Financial Statements. The Seller has heretofore furnished
to the Buyer copies of (a) the Balance Sheet, together with the related unaudited consolidated
statcments of income, capital and retained earnings and cash flows for the penod ended August
31, 2008 and (b) the audited consolidated balance sheets, together with the related statements of
income, capital and cash flows for the years ended December 31, 2005, December 31, 2006 and
December 31, 2007 of Summit View and its Subsidianes, together with the report thereon of
GBQ Partners LLC (all the financial statements referred to in clauses (a) and (b) being
hercinafter collectively referred to as the “Financial Statements™) Except as sel forth on Section
3.7 of the Disclosure Schedule, the Financial Statements (1) were prepared in accordance with
GAAP applicd on a consistent basis throughout the periods covered thereby (except that the
unaudited intennm Financial Statements do not include footnotes) and (ii) present fairly the
financial position, results of operations and changes in the financial position of the Subject
Compames as of such dates and for the periods then ended (subject, in the case of the unaudited
mterim Financial Statements, to normal year-end audit adjustments consistent with prior
periods). The Subject Companies have designed and maintain a system of internal controls over
financial reporting sufficient to provide rcasonable assurances regarding the reliability of
financial reporting and the preparation of financial statcments for external purposes 1n
accordance with GAAP, and there are no significant deficiencies or matenial weaknesses in the
design or operation of internal controls over financial reporting that would reasonably be
expected 1o have a material adverse cffect upon such Subject Company’s ability to record,
process, summarize and report financial information.

SECTION 38 Conduct in the Ordinary Coursc; Absence of Certain
Changes. Events and Conditions.

(a) Except as set forth on Scction 3 8(a) of the Disclosure Schedule, since
December 31, 2007, the Subject Companies have not suffered any effects, changes, events or
developments which have had or would reasonably be expected to have a Matenal Adverse
Effect;

(b)  Since December 31, 2007, the Subject Companics have (and, in the case
of Section 3.8(bXxx), the Excluded Entitics) operated and conducted their respective businesses
in the ordinary course of business consistent with past practice and, except as set forth on Section
3 8(b) of the Disclosurc Schedule, have not:
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() incurred any obligation, liability (whether absolute, accrued,
contingent or otherwise) or Indebledness in excess of in the aggregate or involving 1n
any case annual expenditures n excess of |

(u)  made any loan 1o, or guaranteed any Indcbtedness of, or otherwise
incurred any Indcbtedness on behalf of, any Person,;

(i)  written down or written up (or failed to write down or write up in
accordance with GAAP consistent with past practice) the valuc of any inventorics or receivables
or revalued any of the Railroad Asscts or nghts other than in the ordinary course of business
consistent with past practice and in accordance with GAAP,

(iv) amended, terminated, cancelled or compromised any material
claims of the Seller (to the extent related to the Business) or any Subject Company or waived any
other rights of substantial value to the Seller (1o the extent related to the Business) or any Subject
Company,

ol transferred, leased, subleased, licensed or otherwise disposed
of any Railroad Assets, real, personal or mixed (including leasehold interests and intangible
property), other than the sale of asscts in the ordinary course of business consistent with past
practice and not in excess of

(v1) failed to discharge or satisfy any Lien or pay or satis{y any
obligation or liability (whether absolute, accrued, contingent or otherwise), other than liabilities
being contested 1n good faith and for which adequate reserves have been provided;

(vin) morigaged, pledged or subjccied to any Lien any of their
respectuive Railroad Asscts or rights;

(vin) sold or transferred any of their respective assets or cancelled any
debts or clmams or waived any rights;

(x)  disposed of any Intellectual Property;

(x) (A) allowed any Permit or Environmental Permut that was issued to
or relates to the Subject Company or otherwise relates to the Business to lapse or terminate or
(B) failed 10 rencw any insurance policy, Permit or Environmental Permt that 15 scheduled to
terminate or expire within 45 calendar days of the Closing;

(xi} cntered into any transaction material to their respective businesses
or amended, modified or consented to the termunation of any material Contract or any Subject
Company’s nghts thereunder,

(xii) amended or restated the Certificate of Incorporation or By-Laws
(or other orgamizational documents) of any Subject Company;

(xin) granted any increase, or announced any increase, 1n the
compensation or benefits of, or loaned or advanced any money or other property (o, their
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respective present or former directors, officers or employees, including any increase or change
pursuant to any Plan, or established or increased or promised to increase any benefits under any
Plan, in cither case except as required by Law or any collective bargaining agreement;

(xiv) entered into any employment or severance agreement, arrangement
or transaction with any of their respective present or former directors, officers, employees or
stockholders (or with any relative, benefliciary, spouse or Affiliate of such Persons);

(xv) incurred any obligation or liability ior the payment of severance
benefits;

(xvi) declared, paid or sct aside for payment any dividend or other
distribution in respect of shares of their respective caprtal stock or other securities (whether in
cash, securities or other property) to the holders of capital stock of any Subject Company or
otherwise, or redeemed, purchased or otherwise acquired, directly or indirectly, any shares of
their respective capital stock or other securities, or agreed to do so,

(xv1i) terminated, discontinued, closed or disposed of any facility or
other business operation or laid off any employces (other than layofts of less than 50 employecs
in any six-month period in the ordinary course of business consistent with past practice) or
implemented any early retirement, separation or program providing early retirement window
benefits within the meaning of Section 1.401(a)(4) of the Regulations or announced or planned
any such action or program for the future;

(xvin) cstabhished, adopted, entered 1nto, amended or terminated any
Plans, cxcept to the extent that any such amendments are required by Law, are necessary 1o
preserve the tax-qualificd status of any Plan or do not result in an mncrease in benefits for their
respective present or former directors, officers or employees:

(x1x) granted, amended, modified, extended or terminated any operating
agreement, trackage rights agreement, haulage agreement, power-run-through agreement,
switching agreement, marketing agreement, joint facilities agreement or other agreement with
camers materially affecting the operations on, or marketing of traffic to, from or over, the Rail
Facilities;

(xx) changed any financial or accounting policy or practice, made,
changed or revoked any Tax election or method of Tax accounting, filed any amended Tax
Return, agreed 1o an extension or waiver of the statute of hmtations with respect to the
assessment or detcrmination of Taxes, surrendered any right to claum a Tax refund, entered into
any closing agreement with respect to Taxes or settled or compromised any Tax liability;

(xx1) made any purchase, or issued any sales orders or otherwise agreed
10 make purchases involving exchanges n excess of dor additions to property, plant or
equipment uscd in its operations other than ordinary repairs and maintenance,

(xxn) failed to maintain each Subject Company’s plant, property and
cquipment 1n good repair and operating condition, ordinary wear and tear cxcepted;
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(xxiii) suffered any casualty loss or damage with respect to any of the
assets or properties which in the aggregate have a replacement cost of more than *
whether or not such loss or damage shall have been covered by msurance,

(xx1v) granted any equity or equity-bascd awards; or

(xxv) entered 1nto any agreement io take any action prohibited by clauses
(1) through (xxv) or granted any options to purchase, rights of first refusal, rights of first offer or
any other similar rights or commitments with respect to any of the actions specified in this

Section 3.8).

SECTION 3.9 Tax Matters Except as set forth on Section 3.9 of the
Disclosure Schedule, (i) all Tax Returns required by applicable Law to be filed by or with
respect to a Subject Company or an Excluded Entity have been or will be timely filed, and the
Subject Companies and the Excluded Entities have or will have timely paid all Taxes due and
payable, whether or not shown as due on such Tax Returns; (11) all such Tax Returns are true,
correct and complete in all material respects; (11) there are no outstanding agrecments, walvers
or arrangements extending the statutory period of limitation applicable to any claim for, or the
penod for the collection or assessment of, Taxes due from or with respect to a Subject Company
or an Excluded Entity for any taxable period, (iv) there is no action, suit, procceding,
mnvestigation, audt or claim now pending or, to the knowledge of the Seller, threatened or
contemplated, against, or with respect to, any Subject Company or an Excluded Entity 1n respect
of any Tax or assessment, or with respect to any Tax Return, nor 1s there any claum tor additional
Tax or assessment asserted by any Tax authority; (v) any liability of the Subject Companies and
the Excluded Enuities for Taxes that arc not yet due and payable with respect to any Pre-Closing
Tax Period have becn provided for on the latest balance sheet included in the Financial
Statements, (vi) none of the asscts, properties or rights of the Subject Companies are “tax-
exempt usc property” within the meaning of Section 168(h) of the Code: (vii) none of the assets,
propertics or nghts of the Subject Companies include any lecase made pursuant to former
Section 168(f)(8) of the Internal Revenue Code of 1954, (viii) there 1s no Lien affecting any of
the asscts, properties or rights of the Subject Compames that arose 1n connection with any farlure
or alleged failure to pay any Tax other than Permittcd Liens; (1x) the Seller is not a “foreign
person” within the meaning of Section 1445 of the Code; (x) none of the Subject Companies nor
any of the Excluded Entities (A) has been a member of an affiliated group filing a consolidated,
combined or unitary federal, state, local or foreign income Tax Return (other than a group the
common parent of which is Summit View) or (B) has any liability for the Taxes of any Person
under Treasury Regulation Section 1.1502-6 (or any similar provision of state, local or foreign
Law) or as a transferee or successor, by contract or otherwise; (xi) all Taxes required to be
withheld, collected or deposited by or with respect to the Subject Companies or Excluded
Entities have been or will be timely withheld, collecied or deposited, as the case may be, and, to
the extent required, have been or will be paid 10 the relevant Tax authority; (Xii) none of the
Subject Companies is a party to, 1s bound by or has any obligation under any Tax sharing or Tax
indemmfication agreement or similar contract or arrangement or any agrecment that obligates it
to make any payment computed by reference to the Taxes, taxable income or taxable losses of
any other Person; (xin) no closing agreement pursuant to Scction 7121 of the Code (or any
simlar provision of state, local or foreign Law) has been entered into by or with respect to any of
the Subject Companies, (x1v) none of the Subject Companies has been cither a “distributing
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corporation” or a “controlled corporation” in a distribution in which the parties to such
distnbution treated the distribution as one to which Section 355 of the Code is applicable,

(xv) nonc of the Subject Companies will be required to include any item of income 1n, or exclude
any item of deduction from, taxable income for any taxable period (or portion thercof) ending
afier the Closing Date as a result of any (A) change 1n method of accounting for a taxable period
ending on or prior {o the Effective Time, (B) intercompany ransactions or any excess loss
account described in Treasury Regulations under Section 1502 of the Code (or any
corresponding or similar provision of state, local or foreign income Tax Law), (C) installment
sale or open transaction disposiion made on or prior to the Effective Time or (D) prepud
amount recerved on or prior to the Closing Date; (xvi) none of the Subject Companies or
Excluded Entitics has engaged in any transaction that has given nse 1o a disclosure oblhigation as
a “listed transaction” under Section 6011 of the Code and the Treasury regulations promulgated
thereunder (or any similar provision of state, local or foreign Law), (xvii) no written notice of a
claim of pending investigation has been received from any state, local or foreign junsdiction
with which a Subject Company or Excluded Entity currently does not file Tax Returns, alleging
that the Subject Company or Excluded Entity has a duty to file Tax Returns and pay Taxes or is
otherwise subject to the taxing authornty of such junsdiction; (xvni) the Seller has provided
correct and complete copics of (A) all material Tax Returns filed by the Subject Companies for
Tax years ending in 2005 and therealter and (B) all material ruling requests, private letter
rulings, notices of proposed deficiencies, closing agreements, settlement agreements and similar
documents sent to or received by a Subject Company relating to Taxes, and (xix) since its
inception, Phoenix Logistics, Ltd has been treated as an entity that is disregarded as separate
from 1ts owner for U.S. federal income tax purposes (and, to the ¢xtent applicable, state and local
Income lax purposes).

SECTION 3 10 Absence of Undisclosed Liabilitics Except as and to the
extent set forth in the Balance Sheet or on Section 3 10 of the Disclosure Schedule, none of the
Subject Companies has any Indebtedness or liabilities, except for liabilities as shall have been
incurred or accrued 1n the ordinary course of business since March 31, 2008 and which, in the
aggregate, are not matenal to the Subject Companies. Except as sel forth on the Balance Sheet,
none of the Subject Companies is directly or indirectly liable upon or with respect to (by
discount, repurchase agreement or otherwise), or obliged in any other way to provide funds in
respect of, or fo guarantec or assume, any Indebtedness of any Person.

SECTION 3.11 Owned Real Property.

(a) Section 3.11(a) of the Disclosure Schedule sets forth a list, which is
complete and accurate, of the real property (including the fee title holder and a general
descniption of the uses for such real property) owned by the Subject Companies (the “"Owned
Real Property”™). One of the Subject Companies has good and marketable uitle to the Owned
Real Property and, except for Permitted Liens, the Owned Real Property is free and clear of any
Liens

(b}  None of the Seller or any Subject Company has knowledge of or received

any written notice of, any pendng or contemplated rezoming, eminent domam or condemnation
proceeding affecting the Owned Real Property.
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(c) One of the Subject Companies 1s 1n peaceful and undisturbed possession
of each parcel of Real Property, and neither the Seller nor any Subject Company has received
written noticc of any uncured violation of any contractual or legal restrictions that preclude or
restrict the ability to use the Real Property for the purposes for which 1t 1s currently being used.
The Owned Real Property and the buildings arc in good operating condition and repair and have
been reasonably maintained consistent with standards generally followed in the raitroad industry
in the United States. Except as set forth on Section 3 11(c) of the Disclosure Schedule, none of
the Subject Compames have leased any parcel or any portion of any parcel of Owned Real
Property to any other Person and no other Person has any rights to the use, occupancy or
enjoyment thereol pursuant to any lease, sublease, license, occupancy or other agreement to
which any of the Subject Companies 15 a party, nor have any of the Subject Companies assigned
their interest under any lease listed on Section 3 11(a) of the Disclosure Schedule to any third-

party.

(d)  Except as sct forth on Section 3.11(d) of the Disclosure Schedule, neither
the Seller nor any of the Subject Compames have received writlen notice that any of the
improvements on the Real Property or any of the current uses and conditions thereof violate any
apphicable deed restrictions or other applicable covenants, restrictions, agreements, existing site
plan approvals, zoning or subdivision regulations or urban redevclopment plans as modified by
any duly 1ssued variances

(€) To the knowledge of the Seller, all improvements on any Real Property
are wholly within the lot or boundary limits of such Real Property and do not encroach on any
adjoming premises and there arc no encroachments on any Real Property or any easement or
property right or benefit appurtenant thereto by any improvements located on any adjoiming
premiscs.

SECTION3 12 Leascd Real Properties, Sufficiency.

(a) Section 3,12(a) of the Disclosure Schedule sets forth a list of all leases,
sublcases, licenses and occupancy agreements, together with all amendments and supplements
thereto (including the name of the lessor and lessee), with respect to all real properties in which
any of the Subject Companies has a leasehold interest, whether as lessor or lessee (each, a
“Lease” and collectively, the “Leases™; the property covered by Leases under which the Subject
Company 1s a lessee is referred to herein as the “Leased Real Property™).

(b) Each Lease 15 in full force and effect and no Lease has been modificd or
amended except pursuant to an amendment referred to on Section 3.12(a) of the Disclosure
Schedule. None of the Subject Companies nor, to the knowledge of the Scller, any other party to
a Lease has given to the other party written notice of, or has made a claam with respect to, any
breach or default. None of the Subject Companies is in default under any Lease and, to the
knowledge of the Seller, no other party to a Leasc is 1n default. There are no events which with
the passage of time or the giving of notice or both would constitute a default by any of the
Subject Companies or, to the knowledge of the Seller, by any other party to such Lease

(c)  The rental amount set forth in each lease of the Leased Real Property is
the actual rental amount being paid, and except for lease amendments or rent side letters which

8519213 20



have been provided to the Buyer, there are no separate agreements or understandings with
respect to the same

(d)  Neither the Seller nor the Subjcct Companics have waived, or taken any
action or failed to take any action which would nullify or void the full right to exercise, any
unexpired option, right of first offer or right of first refusal contained in any such lease or
sublease, including any such option or right pertaining to purchase, expansion, renewal,
extension or relocation (collectively, “Options™) contained 1n the leases pertaining (o the Leased
Real Property on the terms and conditions contained therein.

(e) The Owned Real Property and the Leased Real Property taken together
represent all of the real property used 1n the Business (the “Real Property™)

SECTION 3.13 Intellectual Property. (a) Section 3 13(a) of the Disclosure
Schedule sets forth a complete and correct list of the Intellectual Property (the “Listed
Intellectual Property™) filed by, used or issued or registered to any of the Subject Companies in
connection with their businesses. Each Subject Company owns or has a valid and enforceable
license or otherwise has the right to use all Intellectual Property used in the Business as currently
conducted and, to the knowledge of the Seller, such use does not violate or conflict with the
rights of any third party. Except as set forth on Section 3.13(a) of the Disclosure Schedule, to
the knowledge of the Scller, all Listed Intellectual Property is owned by one of the Subject
Companies, free and clear of all Liens. There has not been communicated to the Seller the threat
of any claim that the holder of such Listed Iniellectual Property is in violation or infringement of
any Intellectual Property right of any third-party, or challenging any of the Subject Companies’
ownership or use ol, or the validity or enforceability of, any of the Listed Intellectual Property.

(b) Section 3 13(b) of the Disclosure Schedule sets forth a complete list of all
matenial hcenses, sublicenses and othcr agreements in which any of the Subject Companies or
any sublicensee of any of the Subject Companies has granted to any Person the nght to use the
Listed Tntellectual Property. Except as set forth on Section 3.13(b) of the Disclosure Schedule,
none of the Subject Companies 1s under any obligation to pay royalties or other payments in
connection with any material license, sublicense or other agreement, nor 1s any Subject Company
restricted from assigning its rights under any sublicense or agreement respecting the Listed
Intcllectual Property, nor will any of the Subject Companies otherwise be, as a result of the
Seller's execution and delivery of this Agreement, 1in breach of any material license, subhicense
or other agreement relaung to the Listed Intellectual Property.

SECTION 3.14 Liccnses and Permits. The Subject Companics hold all
licenses, permits, variances, certifications, exemptions, franchises, authorizations and approvals
(the “Licenses and Permits™) of all Governmental Entitics necessary to own, lease or operate
their respective properties and to permit the continued lawful conduct of their businesses in the
manner now conducted. The operations of the Subject Companies are being conducted n a
manner that complics with the terms or conditions of the Licenses and Permits The
consummation of the transactions contemplated by this Agreement will not result in the
cancellation, modification, termination or suspension of any License or Permnt
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SECTION 3.15 Compliance with Law The Seller (to the extent related to
the Business) and cach of the Subject Compames have complicd with and are in compliance in
all material respects with all Laws and are not in violation of any applicable Governmental
Order, writ, or any statute, ordinance, rule or regulation of any Governmental Entity and the
Seller and the Subject Companies have each conducted and continue to conduct the Business in
accordance 1n all material respects with all Laws and Governmental Orders applicable to the
Seller or any Subject Company or any of their propertics or assets, including the Railroad Assets,
or the Business

SECTION 3.16 Lingation Except as set forth on Section 3.16 of the
Disclosure Schedule (which, with respect to each Action set torth therein, sets forth the partics,
nature of the proceeding, date and method commenced, amount of charges or other relief sought
and, if applicable, paid or granted), there are no Actions pending or, to the knowledge of the
Scller, threatened, before any Governmental Entity or before any arbitrator of any nature,
brought by or against the Seller (to the extent related to the Business) or any Subject Company,
the assets, properties or rights of the Subject Companies or the transactions contemplated by this
Agreement. Section 3 16 of the Disclosure Schedule sets forth a bnef description of each
Governmental Order applicable to the Seller (1o the extent related to the Business) and any
Subject Company or any of their properties or assets, including the Railroad Assets, or the
Business, and no such Governmental Order has or has had a Matenal Adverse Effect or could
affect the legality, validity or enforceability of this Agreement, any Transaction Services
Agreement or the consummation of the transactions contemplated hereby or thereby  Scction
3.16 of the Disclosure Schedule contains, among others, (i) a complete and correct List of all
FELA Claims involving the Subject Companics made prior to the date hereof and not discharged
prior to the date hereof and (11) a complete and correct hist of all FRA reportable incidents
involving the Subject Companics and any collisions involving third-parties that occurred
between January I, 2003 and the date hereof.

SECTION 3.17 Contracts.

(a) Section 3.17 of the Disclosure Schedule and Schedule A hereof sets forth
a complete and correct list of all Contracts to which the Seller (to the extent related to the
Business) or any of the Subject Companies 1s a party or by which 1ts assets or properties are
bound (as in effect on the date hercof):

(i) (A) involving annual payments to or by the Subject Companies in
excess of | (B) that is likcly to involve payment or consideration of more than
in the aggregate over the remaining term of such Contract or (C) that cannot be cancelled by the
Selter or such Subject Company without penalty or lurther payment and without more than 30
days’ nouce,

(1i)  relaung to the employment of any Person or consulting or similar
advisory or scrvice arrangecments;

(111)  that relate to broker, distributor, dealer, manufacturer’s

representative, franchise, agency, sales promotion, market rescarch, marketing and advertising
contracts,
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(iv)  that are management contracts with independent contractors or
consultants (or similar arrangements) and which cannot be cancelled by the Seller or such
Subject Company without penalty or further payment and without more than 30 days’ notice;

(v)  that are with any Governmental Entity;

(vi)  that are collective bargaining agrecments or other agreements with
any labor union;

(vit) that are affiliate Contracts with any Subject Company on the one
hand, and the Seller, the Excluded Entities or any Affiliate of the Seller (other than the Subject
Companies) on the other hand,

(vin) evidencing Indebtedness,

(1x)  that are mortgages, pledges, security agreements or that grant a
Lien;

(x)  that represent a power of attorney;

(xi)  that contain a covenant not to compete or a “most favored nation™
provision;

(xii) that are Equipment and Machinery Leases;

(xm1) that relate to the maintenance of any railroad property,
(x1v) that relate to railroad tariffs;

(xv) that provide for benefits under any Plan; or

(xv1) that are otherwise material 1n any respect to the Seller (to the
extent related to the Business) or the Subject Companies, including without limitation operating,
trackage rights, haulage, power-run-through, switching, interchange, marketing and/or joint
facility agrecments, whether or not made in the ordinary course of business, or the absence of
which would have a Material Adverse Effect (the “Material Contracts™).

(b)  Each Matcrial Contract (1) is valid and binding upon the Seller and the
Subject Compamics, as applicable, and, to the knowledge of the Sellers, the other parties thereto
in accordance with its terms, is in full force and effect, and (11) upon consummation of the
transactions contemplated by this Agreement, except to the cxtent that any consents set forth in
Section 3 4 of the Disclosure Schedule are not obtained, shail continue in fuil force and effect
without penalty or adverse consequence. None of the Seller or the Subject Companies 1s in
default or delinquent in performance, status or any other respect (claimed or actual) in
connection with any Contract to which 1t 1s a party  To the knowledge of the Seller, no other
party to any Contract is in default in respect thereof and none of the Seller or any Subject
Company has received any notice of termination, cancellation, breach or default under any
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Material Contract. The Seller and the Subject Companies have made available to the Buyer true
and complete copies of all Matenal Contracts

(¢c)  The parties to the Panhandle Agreement have performed their obligations
thereunder and arc not in default in respect thereof.

SECTION 3.18 Employee Plans. To the knowledge of the Seller:

(a)  Section 3.18(a) of the Disclosure Schedule sets forth a true and complete
list of all “employee benefit plans”, as defined in Section 3(3) of ERISA, and all other employee
bencfit arrangements, programs, policics or practices, whether or not subject to ERISA
(including any funding mechanism therefor now in effect or required in the future as a result of
the transactions contemplated by this Agreement or otherwise), whether formal or informal, oral
or written, legally binding or not, including those with respect to, without limitation,
multiemployer plans within the mecaning of Section 3(37) of ERISA (“Multiemployer Plans”),
severance pay, sick leave, vacation pay, salary continuation for disability, retirement, deterred
compensation, bonus, incentive, stock purchase, stock option, hospitalization, medical and dental
insurance, cafeteria, life insurance, tmtion rexmbursement, scholarship, employment, change-in-
control, fringe benefit, employce loan, or collective bargaining under which any employee,
dircctor or consultant or former employee, director or consultant of any of the Subjcct
Companices has any present or future nght to benefits and which is sponsorcd or maintained by
the Scller or the Subject Companies or under which the Subject Companies has had or has any
present or future liability (collectively referred to herein as the “Plans™). True, correct, current
and complete copics of the following documents relating to the Plans, to the extent applicable,
have been delivered or made available to the Buyer: (1) the plan document and its rclated trust
document or other funding instrument, including any amendments thereto, (ii) any summary plan
description and other written communications (or a descrniption of any oral communications) by
the Subject Companies to thewr employees or former employecs concerming the extent of benefits
provided under a Plan; (ii1) the most recent determination letter, if applicable; and (1v) for the
thrce most recent years, (A) the Form 5500 and Annual Return/Report of Employee Benefit Plan,
including all related schedules, filed with respect to each Plan, (B) audited financial siatements,
(C) actuarial valuation reports and (D) attorney’s response to an auditor’s request tor miormation
relating to the Plans

(b)  None of the Plans arc Multiemploycr Plans, and none of the Subject
Compamies or any irade or business (whether or not incorporated) which 15 or has ever been
treated as a single employer with any of the Subjcct Companies under Section 414(b), (c), (m) or
(o) of the Code (“ERISA Affiliate™) has incurred any liability or been obligated to contribute to a
Multiemployer Plan.

(c) None of the Plans 1s a “single-employer plan™, as defined in Section
4001(a)(15) of ERISA, that 1s subject 1o Title IV of ERISA (“Pension Plan™).

(d)  With respect to each Plan that 15 intended to quality under Code Section
401(a) and 1s so qualified, each such Plan, and its related trust: (i) has been established and
administered in accordance with its terms, and in compliance with the applicable provisions ot
ERISA, the Code and other applicablc Laws, rulcs and rcgulations; (ii) has received a favorable
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determination letter from the Internal Revenue Service that it is so qualificd and that its trust is
exempt [rom Tax under Scction 501(a) of the Code, and no facts or set of circumstances exist
that could reasonably be expected to cause such Plan and rclated trust not to qualify or be so
exempt from tax, or to lose such qualification or exemption from tax; (iii) 1s not subject to any
present intention to be matenially amended, suspended or terminated, or otherwise modified to
adversely change benefits (or the levels thereof) under any Plan at any time within the twelve
months immediately following the date hereof;, (iv) is not a split-dollar life insurance program or
otherwisc provides for loans to executive officers (within the meaning of The Sarbanes-Oxley
Act of 2002); and (v) nonc of the Subject Companies has incurred any current or projected
liability in respect of post-employment or post-retirement health, medical or life insurance
benefits for current, former or retired employees of any of the Subject Companies, except as
required to avold an excisc 1ax under Scction 4980B of the Code or otherwisc cxcept as may be
required pursuant to any other applicable Law.

(¢)  All contributions (1ncluding all employer contributions and employee
contributions) required to have been made under the Plans (other than contributions required to
have been made to any Multiemployer Plan by any Person other than the Subject Companies or
any of their employees) or by Law to any funds or trusts established thereunder or in connection
therewith have been made by the due date thereof (including any valid extension), and all such
contributions for any penod ending on or before the Closing Date which are not yet due will
have been paid or accrued by the Closing Date. No event has occurred and no condition exists
with respect to the Plans or any “employee benefit plan” as defined in Sectuion 3(3) of ERISA
that would subject the Subject Companies, either directly or by reason of their afliliation with
any ERISA Affiliate, to any material tax, fine, hen, penalty or other liability imposed by ERISA,
the Code or other apphcable Laws, rules and regulations.

(D There has been no violation of ERISA or the Code with respect 1o the
filing of applicable documents. notices or reports (including, but not limited to, annual reports
filed on Form 5500) regarding the Plans with the Department of Labor or the Internal Revenue
Service, or the furmshing ot such required documents to the participants or beneficiaries of the
Plans. For cach Plan with respect to which a Form 5500 has been filed, no material change has
occurred with respect to the matters covered by the most recent Form since the date thereof.

(3] There are no (i) pending matenial Actions which have been asserted,
instituted or threatened, against the Plans, the assets of any of the trusts under the Plans or the
sponsor or the administrator of the Plans or against any fiduciary of the Plans with respect to the
operation of the Plans (other than routine benefit claims) or (1) facts or circumstances that exist
that could give risc to any such Actions

(h) The Plans have becn established and admimstered n all respects in
accordance with their express terms, and 1n compliance with all provisions of ERISA and the
Code and other applicable federal and state Laws and regulations, and no “party in interest™ or
*“disqualified person™ with respect o the Plans has engaged 1n a non-exempt “prohibited
transaction™, as defined in Scction 4975 of the Code or Section 406 of ERISA, or taken any
actions, or failed to take any actions, which could reasonably result in any matenal liability to
any of the Subject Companics under ERISA or the Code.
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(1) None of the Plans provide retiree health or Iifc insurance benefits except
as may be required by Section 4980B of the Code and Section 601 of ERISA and the regulations
thereunder (“COBRA™) (or any applicable statc Law) or at the expense of the participant or the
participant’s beneficiary.

()] No Plan exists that, as a result of the execution of this Agreement,
shareholder approval of this Agreement or the transactions contemplated by this Agreement
(whether alone or in conncction with any subsequent event(s)), could result in: (1) severance pay
O any Increase in severance pay upon any termination of employment after the date of this
Agreement, (i1) acceleration of the time of payment or vesting or any payment or funding
(through a grantor trust or otherwise) of compensation or benefits under, increase the amount
payable or result in any other material obligation pursuant to, any of the Plans, (iii) limiting or
restricting the nght of the Subject Companies to merge, amend or terminate any of the Plans,
(iv) causing the Subject Companies to record additional compensation expense on its income
statement with respect to any outstanding stock option or other equity-based award or (v)
payments under any of the Plans which would not be deductible under Section 280G of the
Code.

(k) No Plan 1s maintained outsidc the jurisdiction of the United States, or
covers any employce residing or working outside the United States.

SECTION 3.19 Insurance. Prior to the date hereof, the Sclier has furnished
1o the Buyer a true, complete and accurate onginal or certified copy of each policy or other
certificate of title, hability, firc, casualty, business interruption, workers' compensation and other
forms of insurance insuning the Subject Compames and their respective Railroad Assets and
operations (the “Existing Policies™). All such policies (i) are in full force and effect, (ii) provide
coverage for all nsks incident to the business of the Subject Companies and their respective
Railroad Assets and are in characier and amount similar to that carried by Persons in similar
businesses and subject to the same perils and hazards, (1ii) have no outstanding premiums due
thereunder that have not been paid and (iv) will continue to provide coverage to the Subject
Companies after the Closing Date for any claims arising out of occurrences that took place prior
to the Closing Date  None of the Subject Companies has received notice of canccllation of any
such insurance Each Subject Company is an additional named insured under the Existing
Policics. Except as set forth on Section 3.19 of the Disclosure Schedule, there is no claim by any
of the Subject Companies pending under any of such policies. There has been no claim by any
of the Subject Companies under any of such policies as to which coverage has been denied by
the underwnters of such policies

SECTION 3 20 Transactions with Directors, Officers and Affiliates.
Except as set forth on Section 3.20 of the Disclosure Schedule, none of the Subject Companics is
a party 1o any Contract, agreement or arrangement with the Selier or any of the directors,
executive officers or stockholders of any of the Subject Companics or any Affiliate or tamily
member of any of the foregoing Persons (“Specified Persons™) under which it: (a) leases any real
or personal property (either to or from such Person); (b) licenses technology (either to or from
such Person); (c) 1s obligated to purchasc any tangible or intangible asset from or scll such asset
to such Person, (d) purchases products or services from such Person; (e) pays or receives
commussions, rebates or other payments; or (f) provides or receives any other material benefit
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SECTION 3 21 Labor Matters.

(a) Except as set forth on Section 3.21(a) of the Disclosurce Schedule: (1) no
Subject Company 1s a party to any outstanding employment agreecments or contracts with
officers or employees of any Subject Company that are not terminable at wall; (ii) no Subject
Company is a party to any agreement, policy or practice that requires it to pay termination or
severance pay to salaricd, noncxempt or hourly employees of any Subject Company (other than
Law); and (1ii)

(b) Except as set forth on Section 3.21(b) of the Disclosure Schedule- (i) to
the knowledge of the Seller, the Subject Companies are 1n compliance in all material respects
with all applicablc Laws relating to employment and employment practices, wages, hours and
terms and condstions of employment; (ii) there are no open notices pending under Section 6 of
the Railway Labor Act; (iii) there are no disputes under existing collective bargaining
agreements pending before a tribunal established pursuant to Section 3 of the Railway Labor Act
or under labor protection conditions imposed by the Interstate Commerce Commssion or the
STB: (iv) there 1s no labor strike, material slowdown or material work stoppage or lockout
pending or, 1o the knowledge of the Seller, threatened against or affecting any Subjcct Company;
and (v) there is no representation dispute pending or, to the knowledge of the Seiler, threatened
before the National Mediation Board and no question concerning representation exists relating to
the employees of any Subject Company

SECTION 3.22 Environmenta] Matters.
(a) Except as sct forth on Section 3.22(a) of the Disclosure Schedule:

() cach of the Subject Companies 1s in compliance in all material
respects with all applicablc Environmental Laws and has not violated in any material respect any
such Laws, and possesses and complies 1n all material respects with all Environmental Permits
required under such Laws to operate as it has operated and currently operates, and has not
violated 1n any material respect any such Environmental Permits;

(i)  none of the Subject Companies is aware of any past, present, or
rcasonably anticipated future events, circumstances, practices, plans, or legal requircments that
could reasonably be expected to prevent any of the Subject Companies from (or materially
increase the burden on any of the Subject Companies of) complying with applicable
Environmental Laws or obtaining, renewing or complying with all Environmental Permits
required under such Laws;

()  there are and have been no Releases of Materials of Environmental
Concern, or any other conditions created by any Subject Company or at any Owned Real
Property, Leased Real Property, Rail Facilities, Equipment and Machinery or any other property
currently, or during the period of its ownership, lease, operation or use thercof formerly, owned,
leased, operated, or otherwise used by any of the Subject Companies, or at any other location
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(including without limitation any location used for the storage, disposal, recycling or other
handling of any Matenials of Environmental Concern), that require any investigation, cleanup,
removal, rcmediation or remedsal responses or corrective actions pursuant to Environmental
Law, or that have or could reasonably be expected to give rise to material liability of any of the
Subject Companies under any Environmental Law, or that have resulted or could reasonably be
expected to result in material costs to any of the Subject Companies ansing oul of any
Environmental Law,

@iv)  (A)none of the Subject Companies has received any
Environmental Claim that has not been fully and finally resolved without any pending, ongoing
or future costs, obligations or liabilities: and (B) nonc of the Subject Companies 1s aware, after
reasonable inquiry, of (I) any pending or threatened Environmental Claim, or of any
circumstances, conditions or events that could reasonably be expected to result in an
Environmental Claim, against any of the Subject Companies, or (II) any pending or threatened
claim against any Person other than any of the Subject Companies that could reasonably be
expected to have a Material Adverse Effect,

(v) none of the Subject Companies has entered 1nlo any consent decree
or other agreement with any Governmental Entity under any Environmental Law, and nonc of
the Subject Companies is subject to any judgment, decree, order or similar requirement relating
to compliance with any Environmental Law or 1o Materials of Environmental Concern;

(vi)  without hmiung the generality of any ol the foregoing, to the
knowledge of the Seller, no property owned, leased, operated or otherwise used by any of the
Subject Companies (including the Owned Real Property and Leased Real Property) as of the date
hereof: (A) 15 or has been used for the disposal of Matenals of Environmental Concern in a
manner that would require an Environmental Permit (under Environmental Law applicable as of
the date hereof); (B) contains or has contained any underground storage tank; (C) contains
asbestos or asbestos-containing building materials, at levels subject to regulation under any
applicable Environmental Laws, (D) conlains any polychlonnated biphenyls, in equipment or
otherwise, at levels subject to regulation under any applicable Environmental Laws; or (E)
contains mold of the type and 1n quantities that could reasonably be expected 10 be harmtul to
human health or safety; and

(vii) to the knowledge of the Seller. (A) none of the Subject Companies
has assumed or retained, by contract or operation of Law, any obligation under any
Environmental Law or concerning any Materials of Environmental Concern that could
reasonably be expected 1o be matenal to any of the Subject Companies and (B) eiach of the
foregoing representations and warrantics also applies to any Person for which any of the Subjcct
Companies has assumed or retained responsibility, whether by contract, operation of Law, or
otherwise.

(b) The Scller has provided to the Buyer or its representatives true and

complete copies of all Environmental Reports that are 1n the possession or control of the Subject
Companies, cach of which is identified in Section 3.22(b) of the Disclosure Schedule.
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SECTION 3.23 Railroad Assets, (a) One or more of the Subject
Companies owns, leases or has the legal right to use all the Railroad Assets, including the Owned
Intellectual Property, the Licensed Intellectual Property, the IP Agreements, the Real Property
and the tangible personal property, used or intended to be used in the conduct of the Busmess or
otherwise owned, leased or used by any Subject Company, and, with respect to contract rights, 1s
a party to and enjoys the right to the benefits of all contracts, agreements and other arrangements
used or intended to be used by the Seller (as such relate to the Business) or any Subject Company
or in, or relating to, the conduct of the Business, all ot which properties, assets and rights
constitute Railroad Assets except for the Excluded Entities and their accompanying assets,
propertics and liabihities. Each of the Seller or the Subject Companics, as the case may be, has
good and marketable title to, or, in the case of leascd Railroad Assets, valid and subsisting
leaschold interests 1n, all the Railroad Asscts, frec and clear of all Liens other than the Permutted
Liens as set forth 1n Section 3.23 of the Disclosure Schedule.

(b)  The Railroad Assets, mcluding the Owned Intellectual Property, the
Licensed Intellectual Property, the IP Agreements, the Real Property and the tangible personal
property, constitute all the properties, assets and rights forming a part of, used, held or iniended
1o be used in, and all such properties, assets and rights as are necessary m the conduct of, the
Business. At all imes since December 31, 2006, the Seller has caused the Railroad Assets,
including the Owned Intellectual Property, the Licensed Intellectual Property, the IP
Agreements, the Real Property and the tangible personal property, to be maintained in
accordance with good business practice, and all the Railroad Assets are in good operating
condition and repair and are suitable for the purposes for which they are used and intended to be
used.

(c)  The Seller has the complete and unrestricted power and unquahfied right
to sell, assign, transfer, convey and deliver the Railroad Assets to the Buyer without penalty or
other adverse consequences. Following the consummation of the transactions contemplated by
this Agreement and the execution of the instruments of transfer contemplated by this Agreement,
the Buyer will own, with good, valid and marketable title, or lease, under valid and subsisting
leascs, or otherwise acquire the interests of the Seller in the Railroad Assets, free and clear of
any Liens, other than Permitted Licns, and without incurnng any penalty or other adverse
consequence, including any increase in rentals, royalties, or license or other tees imposed as a
result of, or arising from, the consummation of the transactions contemplated by this Agreement.

SECTION 3 24 Relations with Principal Customers. Section 3,24 of the
Disclosure Schedule lists for the fiscal year ended December 31, 2007,

SECTION 3 25 Asscts of Excluded Entities. Section 3.25 of the Disclosure
Schedule sets forth a list of all assets, properties, and nghts, rcal and personal, of each of the
Excluded Entities.
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SECTION 3.26 Brokers. No broker, investment banker, financial advisor
or other Person 1s entitled to any broker's, finder's, financial advisor’s or other similar fee or
commission 1n connection with the transactions contemplated by this Agreement based upon
arrangements made by or on behalf of Seller or the Subject Companics.

SECTION 3.27 Rail Facilities and Related Contracts Except as sct forth in
Section 3 27(b) of the Disclosure Schedule, the Subject Companies hold valid and sufficicnt
indefeasible property interests and indefeasible operating nghts in and to the rail line depicted on
the maps referenced in Scction 3.27(a) of the Disclosure Schedule, and to the adjacent yards,
spur tracks and other ral facility appurtenances thereto (collectively, the *Rail Facilities™) to
permit the Subject Companies to conduct rail freight operations on and over the Rail Facilitics as
such operations are conducted by the Subject Companies on the date of this Agreement. The
individual parcels of land that constitute the Rail Facilitics of each line are contiguous to cach
other, with no gaps or strips, from one ¢nd point of each line to the other end point of each such
line. Furthermore, the Railroad Assets, as of the date of this Agreement, comprise the assets
necessary. in all matenal respects, to operate the Business as currently operated and consistent
with past practice. Nonc of the Subject Companies 1s a party to any contract or subjcct to any
order that would deprive any Subject Company of the ability to operate substantially as the
Subject Companies operate over the Rail Facilitics on the date of this Agreement, or that would
deprive the Subject Companies of the ability to (i) serve directly all customers that may be
served directly by them on the date of this Agreement or (ii) interchange with the carners listed
on Section 3.27 of the Disclosure Schedule at or near the locations listed on Scction 3.27 of the
Disclosure Schedule

SECTION 3.28 Condition of Lines, Personal Property. (a) Except as set
forth on Section 3.28 of the Disclosure Schedule, the physical condition of the Rail Facilities 1s
in good repuir and sufficient, in all material respects, to operate the Business as currently
operated on the date hercof All Personal Property of the Subject Companies necessary 10
opcrate the Business as 1t is currently conducted 1s 1n good repair and working order as of the
datc hereof and 1s suitable for the purposes for which 1t is being used (taking into account
ordinary wear and tear and the need for ordinary, routine maintenance and repairs). Each of the
Subject Companies has or will have on the Closing Date good and valid title on, free and clear of
all Liens (except for Permitted Liens), or vahd leasehold interests or rights under contract to use,
all Personal Property owned, leased or used in the Business Scction 3 28 of the Disclosure
Schedule contains a true and correct list of cach piece of Equipment and Machinery with a
replacement cost of more than [l used by the Subject Companies in the conduct of their
businesses and designates which of such Equipment and Machinery 1s owned and which is
leased.

(b)  All improvements on the Real Property constructed by or on behali of the
Scller or the Subject Companies or, to the knowledge of the Scller, constructed by or on behalf
of any other Person, were constructed 1n substantial compliance with all applicable Laws
(including any building, planning, highway or zoning Laws or local ordinances) affecting such
Real Property.

SECTION 3.29 Certain Business Practices. None of the Seller or any
Subject Company or any of their respective directors, officers, agents, representatives or
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employees (1n their capacity as directors, officers, agents, representatives or employees) has:

(a) used any funds for unlawful contributions, gills, entertainment or other unlawful expenses
relating to political activity in respect of the Business, (b) directly or indirectly, paid or delivered
any fee, commission or other sum of money or item of property, however charactenzed, to any
finder, agent, or other party acting on bchalf of or under the auspices ot a governmental official
or Governmental Entity, 1n the United States or any other country, which is in any manner illcgal
under any Law of the United States or any other country having jurisdiction; or (¢) made any
payment to any customer or supplier of the Seller or any Subject Company or any officer,
director, partner, employee or agent of any such customer or supplier for an unlawtul reciprocal
practice, or made any other unlawful payment or given any other unlawful consideration to any
such customer or supplier or any such officer, director, partner, employee or agent, in respect of
the Business.

SECTION 3.30 Interchange Commitments. Except as disclosed in Section
3.30 of the Disclosure Schedule, to the knowledge of the Seller, neither the Seller nor any
Subject Company 1s a party to a Contract that limits the Subject Companies with respect to future
interchange with a third-party connecting carner, whether by outnght prohibition, per-car
penalty, adjustment 1n a purchase price or rental, positive economic inducement or other means,
or that otherwise constitules an "interchange commitment” as defined in 49 C.F.R. 1180.4(g)(4)

ARTICLE 4. REPRESENTATIONS AND WARRANTIES OF THE BUYER
The Buyer hereby represents and warrants to the Seller as follows:

SECTION 4.1 Corporate Organization. The Buyer is a corporation duly
orgamzed, validly existing and in good standing under the Laws of the state of its incorporation
and has all requisite corporate power and authority to own its properties and assets and to
conduct 1ts business as now conducled and is duly licensed or qualified to do business as a
foreign corporation and 1s in good standing 1n cach jurisdiction in which the character of the
properties and assets owned or Icased by it or the nature of the business conducted by it makes
such lhicensing or qualification necessary or desirable, except where the failure to be so licensed
or qualified and 1n good standing would not, individually or in the aggregate, erther (i) have or
reasonably be expected to have a Material Adverse Effcct on the business, operations, assets or
condition (financial or otherwise) of the Buyer or (i1} materially impair the ability of such Buyer

to perform any of its obligations under this Agreement (either of such etfects, a “Buyer Matenal
Adverse Effect™.

SECTION 4.2 Authorization and Validity. (1) The Buyer has the
necessary power and authority to enter into this Agrcement and any other agreements related
thereto to which Buyer is a party, to carry out its obligations hereunder and thereunder and to
consummate the transactions contemplated hereby. The execution and delivery by the Buyer of
this Agreement and the performance by the Buyer of its obligations hereunder have been duly
authorized by all necessary corporate action by the Board of Directors of the Buyer, and no other
corporate proceedings on the part of the Buyer are necessary to authonze such execution,
delivery and performance. This Agreement has been duly executed and delivered by the Buyer
and, assuming the due authorization, execution and delivery of this Agreement by the Seller, this
Agreement constitutes the Buyer's valid and binding obligation cnforceable against the Buyer in
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accordance with its terms, except as such enforceability may be limited by applicable
bankruptcy, msolvency, reorganization, moratorium or other similar Laws now or hereafter in
effect relating to or affecting creditors’ rights generally, including the effect of statutory and
other Laws regarding fraudulent conveyances and preferential transfers and subject to the
limitations imposed by general equitable principles (regardless whether such enforceability is
considered in a proceeding at Law or in equity).

SECTION 4.3 No Conflict or Violation. The execution, delivery and
performance by the Buyer of this Agreement and the transactions contemplated hereby do not
and will not (i) violatc or conflict with any provision of the Certificate of Incorporation or By-
laws of the Buyer, (ii) violate any order, judgment or decree of any Governmental Entity
applicable to the Buyer or (iii) violate, conflict with or result in a breach of or constitute (with
due notice or lapse of time or both) a default, termination or right of termination under any
contract, lease, loan agreement, mortgage, secunty agreement, trust indenture or other agreement
or instrument 10 which the Buyer 1s a party or by which it ts bound or to which any of its
properties or assets is subject, or result 1n the acceleration ol any Indebtedness created thereunder
or give rise to a right thereunder to require any payment to be made by the Buyer, or result in the
creation or imposition of any Licn upon any of the assets, properties or nghts of the Buyer

SECTION 4.4 Consents und Approvals. Neither the execution and
delivery of this Agrecment by the Buyer nor the consummation of the transactions contemplated
hereby by the Buyer requirc any consent, waiver, approval, license, authorization or permit of, or
filing with or notification to, any Person, except for any consents or waivers required to be
obtained from the STB,

SECTION 4.5 Brokers. No broker, investment banker, financial advisor
or other Person 1s entitled to any broker’s, finder’s, financial advisor’s or other similar fee or
commission 1n connection with the transactions contemplated by this Agreement based upon
arrangements made by or on behalf of the Buyer.

ARTICLE 5. COVENANTS OF THE SELLER

The Scller hereby covenants as follows:

SECTIONS | Conduct of Business Before the Closing Date. (a) Except

as sct forth on Section S.] of the Disclosure Schedule, without the prior written conscnt of the
Buyer, between the date hereof and the Closing Date, the Seller shall not permit any of the
Subject Companics (and in the case of Sections 5.1{(a}(xiu) or {x1v), any of the Excluded
Entities) to:

i) make any material change in the conduct of the business of any
Subject Company, including, but not limited to pnicing and purchasing policies, or enter mto any
transaction other than in the ordinary course of business consistent with past practice;

(i) fail to (A) pay any Subject Company’s trade payables and other
shori-term liabilities as and when due 1n the ordinary course of business consistent with 1ts
historical payment practices, except to the extent the vahdity or amount of any such payables and
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other habilities is disputed in good faith by such Subject Company and (B) attempt to collect its
receivables in the ordinary course of business consistent with 1ts historical collection practices:

(iii)  shorten or lengthen the customary payment cycles for any of their
payables or receivables;

(iv)  make any change in its Certificate of Incorporation and By-laws,
partnership agreements, imited iability company agreements and certificates of formation (or
comparablc organizational documents, as applicable), issue any additional equity intcrests or
grant any option, warrant or nght to acquire any equily interests or issuc any sccurity convertible
into or exchangeable for equity intercsts or alter in any way any of 1ts outstanding equuty
interests or make any change in outstanding equity interests or the capitalization of any Subject
Company, whether by reason of a reclassification, rccapitalization, stock split or combination,
exchange or readjustment of shares, stock dividend or otherwise;

(v)  make any sale, assignment, transfer, abandonment or other
conveyance or disposition of the Railroad Assets or rights (including any Intellectual Property)
of any of the Subject Companies or any material part thereof, except transactions pursuant (o
Contracts and dispositions of inventory or of worn-out or obsolete equipment for fair or
reasonable value in the ordinary course of business consistent with past practice,

(vt)  subject any of the assets, properties or rights of any of thc Subject
Companies, or any part thereof, to any Lien or suffer such to exist, other than (A) Permitted
Liens and (B) such Liens as may arise in the ordinary course of business consistent with past
practice by operation of Law and that will not, individually or in the aggregate, be or reasonably
be expected to be material 1o any of the Subject Companies,

(vi) redeem, retire, purchase or otherwisc acquire, directly or indirectly,
any of the equity interest of any of the Subject Companies or declare, set aside or pay any
dividends or other distribution in respect of such equity intcrest of any ot the Subject Companies;

(vit) acquire any asscts, raw matenials or properties, or enter into any
other transaction, other than in the ordinary course of busiess consistent with past practice;

(ix)  (A)establish, adopt, enter into, amend or terminate any Plan or any
plan, agrecment, program, policy, trust, fund or other arrangement that would be a Plan if it were
in existence as of the date of this Agreement, except to the extent that any such amendments are
required by Law, are necessary to preserve the tax-qualified status of any Plan or do not result in
an increase n bencfits for the present or former directors, officers or employees of any of the
Subject Companies, (B) grant any increase 1n the compensation or fringe benefits of any present
or former direclors, consultants, officers or employees of any of the Subject Companies
(including, without limitation, any such increase pursuant to any bonus, pension, profit-sharing
or other plan or commitment), except 1n accordance with precxisting contractual provisions or
for increases in salary or wages n the ordinary course of busincss consistent with past practice,
(C) grant any severance or termination pay to any present or former director, officer or employee
of any of the Subject Companies, (D) loan or advancc money or other property to any present or
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former directors, officers or cmployees of any of the Subject Companies: and (E) allow for the
commencement of any new offering periods under any employee stock purchase plans,

(x)  pay, lend or advance any amount to, or sell, transfer or lease any
properties or assels 10, or enter into any agreement or arrangement with, any of their Affiliates;

(x1)  take any other acuion which any of the Subject Companies
reasonably expects would cause any of the representations and warranties made by the Seller or
Summit View in this Agreement not to remain true and correct in any material respect;

(x1i) make any change in any method of accounting or accounting
principle, method, estimate or practice or writc down the value of any inventory or wite off as
uncollcctible any accounts receivable or any portion thercof;

(xu1) make, change or revoke any clection or method of accounting with
respect to Taxes, file any amended Tax Return or surrender any right to claim a Tax refund,

(xav) enter into any closing or other agreement with respect to Taxes or
settle or compromise any Tax liability or agree to an extension or waiver of the statute of
limitations with respect to the assessment or determination of any Taxes;

(xv) enter into any plan of liquidation or dissolution or file a petition in
bankrupicy under any provisions of federal or state bankruptcy Law or consent to the filing of
any bankruptcy petition against it under any similar Law,

(xvi) scttle, rclease or forgive any claim or litigation or waive any right
thereto;

(xvii} make, enter into, modify, amend 1n any matenal respect or
terminate any Contract, bid or expenditure;

(xviii) amend, terminate or surrender any Lease,
(xix) create, incur, assume or suffer to exist any Indebledness,

(xx) make any capital expenditure in excess of - or addtion to
property, plant or equipment used in 1ts operations other than ordimary repairs and maintenance;

(xx1) lay off any employees;

(xxu) grant, amend, modify, extend or terminate any trackage rights
agreement, haulage agreement, power-run-through agreement, operating agreement, switching
agreement, interchange agreement, marketing agreement, joint facilities agreement or other
agreement with carners maternally affecting the operations on. or marketing of traffic to, from or
over, the Rail Facilities;
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(xxii) abandon or discontinue service over all or any portion of the Rail
Facilitics, or commence a regulatory proceeding to facilitate any such abandonment or
discontinuance;

(xx1v) enter into any ncw line of business;

(xxv) enter into, materially amend or renew any agreement with a
shipper or receiver for movement of traffic over the Rail Facilitics;

(xxv1) enter into any agreement with a shipper or receiver that would
cause or facilitate the diversion of a material amount of traffic from the Rail Facilities,

(xxvn) fail to maintain in full force and effect without matenal
modificatton all existing policies or binders of insurance currently maintained in respect of each
Subject Company;

(xxviii) fail to preserve the current relatronships with the customers,
suppliers and other Persons with which they have had significant business relationships, or

(xx1x) enter into or cause or permit any Subject Company to enter into
any agreement to take any action prohibited by clauses (i) through (xxvni).

(b)  During the peniod from the date hereof to the Closing Date, the Subject
Compames and the Excluded Entities shall, (i) prepare and timely file all Tax Returns (“Post-
Signing Retumns™) requircd to be filed (taking into account any valid extensions obtained 1n the
ordinary course of business) in a manner consistent with the past practice of the applicable
Subject Company or Excluded Entity, (1i) timely pay all Taxes shown to be due and payable on
such Post Signing Returns, and (1) promptly notify the Buyer of any wnitten notice of any suit,
claim, action, investigation, audit or procceding pending against or with respect to a Subject
Company or Excluded Entity 1n respect of any material Tax matters (or any significant
developments with respect 1o ongoing suits, claims, actions, investigations, audits or proceedings
1 respect of such material Tax matters).

(c) Except as set forth in Section 5.1(c) of the Disclosure Schedule, the Seller
covenants and agrees that, between the date hereof and the ime of the Closing, without the prior
written consent of the Buyer, none of the Scller or any Subject Company will do any of the
things specified in Section 3.8(b)

(d)  Prnior to the Closing, Seller shall cause the Subject Companies to transfer
the Excluded Assets to Seller or a designee thereof

SECTION 5.2 Consents and Approvals (a) If applicable, the Buyer and
the Seller shall, and the Scller shall cause the Subject Companies to, timely make any required
filings with, and use reasonable efforts to obtain requisite consents and approvals of, any
Governmental Entity (other than the STB for which the Buyer shall solely be responsible for
making filings and obtaining the requisite consents and approvals) with respect (o the
transactions contemplated hereby (including a request for early lermination of the waiting penod
thereunder), and shall thereafter promptly respond to all requests recesved from such agencies for
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additional information or documentation, provided, that Buyer shall not be required to commit to
or effect, by consent decree. hold separate order, or otherwise, the sale, divestiture or disposition
of such of its or its Affiliates’ assets or operations, and/or of the assets or operations of the
Subject Companics, as 1s required to be sold, divested or disposed of, including entering into any
agreement required to be entered mnto by any Governmental Entity in connection therewith, in
order to obtain any required regulatory approval or to avoid the commencement of any Action
secking, and/or to avoid entry of, and/or to effect the dissolution of, any Governmental Order
that would have the effect of matenally delaying or prohibiting the consummation of the
transactions contemplated hereby.

(b) As soon as practicable after the execution of the Agreement, but 1n no
event later than 20 days thereafter (except with respect to the Panhandle Agreement for which
consent shall be sought at the first opportunity atlowed by the applicable Governmental Entity),
the Scller shall, and shall cause the Subject Companies to, at the cost and expense of the Seller
(except with respect to the Panhandle Agrcement, which will be at the cost and expense of the
Buyer), (1) use reasonablc best efforts to obtain all other necessary conscnts, waivers,
authonzations, orders and approvals ol all Persons required in connection with the execution,
delivery and performance by the Scller and Summit View of this Agreement and the
consummation ol the transactions contemplated hereby including without himitation any third
party consents under any Matenal Contract, if any, and exccution of estoppel certificates by
lessors under any Leased Real Property for which consent to transfer is necessary, if any, and (1)
diligently asstst and cooperate with the Buyer in preparing and filing all documents required to
be submitted by the Buyer to any Governmental Entity, including the STB, in connection with
such transactions and in obtaining any consents, waivers, authorizations, orders or approvals of
Governmental Entities which may be required to be obtained by the Buyer in connection with
such transactions (which assistance and cooperation shall include, without limitation, timely
furnishing to the Buyer all information concerning the Seller and the Subject Companies that
counsel to the Buyer reasonably determunes is required to be included in such documents or
would be helpful in obtaming any such required consent, waiver, authonzation or approval.

(c)  The Buyer shall coopcrate and use all reasonable efforts to assist the Scller
n giving such notices and obtaining any consents and estoppel certificates; provided, however,
that the Buyer shall have no obligation to give any guarantee or other consideration of any nature
in connection with any such notice, consent or estoppel certificate or to consent to any change in
the terms of any agreement or arrangement which the Buyer may deem adverse to the interests of
the Buyer, the Subject Companies or the Business. The Seller shall keep Buyer reasonably
informed as 10 the status of obtaining any consents and estoppel centificates.

(d)  The Seller and the Buyer agree that, in the event that any consent,
approval or authorization necessary or desirable to preserve for the Business or any Subject
Company, any right or benefit under any License or Permit, Contract or other arrangement to
which the Seller or any Subject Company is a party is not obtained prior to the Closing, the
Scller will, subsequent to the Closing, cooperate with the Buyer or the Subject Companies n
attempting to obtamn such consent, approval or authorization as promptly thereafter as
practicable. If such consent, approval or authorization cannot be oblained, the Seller shall use its
best efforts to provide the Buyer or such Subject Company, as the case may be, with the nghts
and benefits of the affected lease, icense, contract, commitment or other agreement or
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arrangement for the term of such lease, license, contract or other agreement or arrangement, and,
if the Seller provides such nights and benefits, the Buyer or such Subject Company, as the case
may be, shall assume the obligations and burdens thercunder.

SECTION 5.3 Access to Propertics and Records. The Seller shall cause
the Subject Companies 1o afford to the Buyer, and to the accountants, counsel, consultants and
other representatives of the Buyer, access during normal business hours throughout the penod
pnor to the Closing Date to all propertics, books, Contracts, commitments, title reports relating
to the Owned Real Property, title insurance policies currently in effect with respect to the Owned
Real Property and files and records of the Subject Companies including access to such properties
to conduct environmental asscssments of any Owned Real Property or, subject to the rights of the
landlord, any Leascd Real Property, and, during such period, shall furnish promptly to the Buyer
all other information concerming the Subject Companics and their respective properties and
personnel as the Buyer may from time to time reasonably request; provided, however, that any
such access shall be conducted at a reasonable time and in such a manner as not to interfere
unreasonably with the operations of the business of the Subject Companies. Notwithstanding the
foregoing. none of the Subject Companies shall be required to disclose any information to the
Buyer or their authonzed representatives 1f doing so would violate any Law to which such
Subject Company is subjcct.

SECTION 5.4 Reasonable Best Efforts. Upon the terms and subject to the
conditions of this Agreement insofar as such matters are within the control of the Seller or the
Subject Companies, the Seller will use, and will cause the Subject Companies to use, their
reasonable best efforts to tuke, or cause 10 be taken, all action, and to do, or cause to be done, all
things necessary, proper or advisable consistent with apphicable Law to consummate and make
effective the transactions contemplatcd hereby

SECTION 5.5 Use of Intellectual Property. The Seller acknowledges that
from and after the Closing, the names or related names, car marks or other marks, imitials and
logos listed on Section 5.5 of the Disclosure Schedule (all of such names, marks, initials and
logos being the “Company Marks™) shall be owned by one of the Subject Companies, that
neither the Seller nor any of its Affiliates shall have any rights in the Company Marks and that
neither the Seller nor any of its Affiliates will contest the ownershap or validity of any rights of
the Buyer or any Subject Company in or to the Company Marks. From and after the Closing,
neither the Seller nor any ol its Affiliates shall use any of the Owned Intellectual Property or any
of the Licensed Intellectual Property.

SECTIONS 6 Intercompany Arrangements. (a) Prior to the Closing, the
Seller shall cause any contract or arrangement that is disclosed (or should have been disclosed)
in Section 3.17(a)(vi) of the Disclosure Schedule, other than those contracts or arrangements set
forth 1n Sectiop 5.6 of the Disclosure Schedule, 10 be terminated or otherwise amended to
exclude the Company and any Subsidiaries as a party thereto.

(b) Immediately prior to the consummation of the Closing, the Seller shall
contribute, or causc to be contributed, to the capital of the Subject Companics, the difference
between (i) the intercompany Indcbtedness owed by the Subject Companics to the Seller and its
Affiliates (other than the Subject Companies) as of the Closing and (ii) the intercompany
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Indebtedness owed by the Seller and its Affiliates (other than the Subject Companies) to the
Subject Companics as of the Closing, and all such intercompany Indebtedness shall cease to exist
and be of no further force or effect

SECTION 5.7 Insurance. The Seller shall not take any action or omut
taking any action that would reasonably be expected to be adverse to the ability ot the Subject
Companies to have the benefit of the Existing Policies following the Closing. In addition, the
Scller shall or shall cause the Subject Companies to notify the carmiers under the Existtng
Policies of all matters of which the Seller has knowledge at or prior to Closing that would give
nse to claims covered under the Existing Policies.

SECTION 5.8 Risk of Loss. The nisk of loss or damage by fire or other
casualty to any Owned Real Property or any Leased Real Property before delivery of the
applicable deed or assignment is assumed by the Seller. In the event that any Owned Real
Property or Leased Real Property shall suffer any fire or casualty or any injury, the Seller agrees
to (1) repair the damage at its solc cost and expense before the date set for delivery of the deed or
assignment, as applicable, hereunder, or (1) make an appropriate reduction in the Purchase Price
based on a reasonable approximation of the cost of such repair as agreed by the parties, or (jii)
assign to the Buyer the proceeds of any insurances covering such fire, casualty or injury.

SECTION 5.9 Resignation of Officers and Directors. Effective
immediately prior to Closing, the Seller shall cause the directors and officers of the Subject
Compamies listed on Schedule D to resign or shall remove them from such positions.

SECTION 5.11 Notice of Developments. Prior to the Closing, the Seller
shall promptly notify the Buyer in writing of (a) all events, circumstances, facts and occurrences
arising subsequent to the date of this Agreement which could result 1n any breach of a
representation or warranty or covenant of the Seller in this Agreement or which could have the
cffect of making any representation or warranty of the Seller in this Agreement untrue or
incorrect 1n any respect and (b) all other matenal developments affecting the assets, Liabilitics,
business, financial condition, operations, results of operations, customer or supplier relations,
employee relations, projections or prospects of the Company, any Subsidiary or the Business.
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ARTICLE 6. COVENANTS OF THE BUYER.
The Buyer hereby covenanis as follows:

SECTION 6.1 Consents and Approvals. The Buyer shall, at 1ts cost and
expense, (a) use its reasonable best cfforts to obtain all necessary consents, waivers,
authorizations, orders and approvals of all Persons required in connection with the execution,
delivery and performance by the Buyer of this Agreement and the transactions contemplated
hereby and (b) diligently assist and cooperate with the Seller in preparing and filing all
documents required to be submitted by the Seller to any Governmental Entities, in connection
with such transactrons and in obtaining any consents, waivers, authorizations, orders or
approvals of Governmental Entities which may be required 10 be obtained by the Seller in
conncction with such transactions (which assistance and cooperation shall include, without
limitation, timely furnishing to the Scller all information concerning the Buyer that counsel to
the Seller reasonably determines is required to be included in such documents or would be
helpful in obtaining any such required consent, waiver, authorization or approval).

SECTION 6.2 Employees and Emplovee Benefits. The Buyer shall cause
the Subject Companies to pay to any Employees who are terminated without cause within 12
months after the Closing scverance benefits which shall be no less than the severance bencfits
provided by the Seller under the Subject Companies’ applicable severance plan as of December
31,2007, if any.

SECTION 6.3 Reasonable Best Efforts. Upon the terms and subject to the
conditions of this Agreement insofar as such matters are within the control of the Buyer, the
Buyer will use reasonable best efforts to take, or cause to be taken, all action, and to do, or cause
to be done, all things necessary, proper or advisable consistent with applicable Law to
consummate and make effective the transactions contemplated hereby.

SECTION 6.4 No Benefit to Third-Party. Nothing in this Agreement,
express or implied, is intended to confer upon any current or former employee, director or
consullant any rights, remedies or obligations under or by reason of this Agreement, including,
without limitation, this Article 6

SECTION 6.5 Equipment Storage Agreement and Equipment Operating
Agreement. At such time as the Buyer shall have the power and authority to do so, the Buyer

shall, and shall cause the Subject Companics to, ratify and confirm the Equipment Storage
Agreement and the Equipment Operating Agrecment 1n cffect as of the date hereof in order to
effect the transactions contcmplated thereunder.

ARTICLE 7. INDEMNIFICATION.

SECTION 7.1 Survival. The representations and warranties made by the
Scller and the Buyer in this Agreement or in any instrument delivered pursuant to this
Agreement shall survive the Closing and the consummation of the transactions contemplated by
this Agreement,
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SECTION 72 Indemnification by the Seller.
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SECTION 7.3 Indemnification by the Buyer. Notwithstanding the
Closing and regardless of any investigation at any time made by or on behalf of the Seller or of
any knowledge or information that the Seller may have, the Buyer shall indemmfy and fully
defend, save and hold the Seller, any Affiliate of the Seller, and their respective directors,
officers, agents, employees and directors and the individuals who served as directors of the
Subject Companies prror to the Closing (solely in their capacity as directors) (the “Seller

Indemnitees™), harmless 1f any Seller Indemnitee shall at any time or from time to time suffer
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any Losses ansing out of or resulting from, or shall pay or become obliged to pay any sum on
account of, one or more of the following:

(a) any untruth or inaccuracy in any representation or certification of the
Buyer or the breach of any warranty of the Buyer contamned n this Agreement or in any
certificate delivered to the Seller in connection with the Closing;:

(b)  any failure of the Buyer duly to perform or observe any term, provision,
covenant, agreement or condition contained in this Agreement on the part of the Buyer 1o be
performed or obscrved;

(¢)  any and all Post-Closing Litigation (for the avoidance of doubt, other than
Tax Claims),

SECTION 7.4 Procedures Relating to Third-Party Claims (other than Tax
Claims). (a) In order for an Indemnified Party to be entitled 1o any indemnification provided for

under this Agreement in respect of, ansing out of or involving a claim made by any Person (other
than a party hereto) against the Indemnified Party (a “Third-Party Claim") (other than a Tax
Claim, the procedures for which shall be governed by Section 11.3), such Indemnified Party
must notfy the Indemnifying Party in writing, and in reasonable detail, of the Third-Party Claim
within ten (10) Business Days after receipt by such Indemnificd Party of wntten notice of the
Third-Party Claim, provided, however, that failure to give such notification shall not affect the
indemnification provided hereunder except to the extent the Indemmifying Party shall have been
actually prejudiced as a result of such failure (except that the Indemnifying Party shall not be
liable for any expenses incurred during the penod in which the Indemmified Party unreasonably
failed to give such notice) Thereafter, the Indemnified Party shall deliver to the Indemnifying
Party, promptly afier thc Indemmfied Party's receipt thereof, copies of all matenal and non-
privileged notices and documents (including court papers) reccived by the Indemnified Party
relating 1o the Third-Party Claim.

(b)  If a Third-Party Claim is made against an Indemnified Party, the
Indemnifying Party will be entitled 1o participate in the defense thereof and, if it so chooses, to
assume the defensc thereof with counsel selected by the Indemmifying Party, which counsel will
be satisfactory to the Indemnified Party. If the Indemnifying Party elects to assume the delensc
of a Third-Party Claim, the Indemnifying Party will not be hiable to the Indemnified Party for
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any legal expenses subsequently incurred by the Indemnified Party in connection with the
defense thereof. If the Indemmifying Party assumes such defense, the Indemnified Party shall
have the right to participate in the defense thereof and to employ counsel, at its own expense,
separate from the counsel employed by the Indemnifying Party, it being understood that the
Indemmifying Party shall control such defense. The Indemmfying Party shall be liable for the
reasonable fees and expenses of counsel employed by the Indemnified Party for any period
duning which the Indemnifying Party has not assumed the defense thereof (other than during any
period 1n which the Indemnufied Party shall have failed to give notice of the Third-Party Claim as
provided above). If the Indemnifying Party chooses to defend or prosecute a Third-Party Claim,
all the parties hereto shall cooperate in the defense or prosecution thereof. Such cooperation
shall include the retention and (upon the Indemnifying Party's request) the provision to the
Indemnifying Party of records and information which are rcasonably relevant to such Third-Party
Claim, and making employees available to provide additional information and explanation of any
material provided hereunder. If the Indemnifying Party chooses to defend or prosecute any
Third-Party Claim, the Indemnified Party will agree to any settlement, compromise or discharge
of such Third-Party Claim which the Indemnifymg Party may recommend and which by its ierms
obligates the Indemnifying Party to pay the full amount of the hiability in connection with such
Third-Party Claim relating to matters for which the Indemnified Party is entitled to
indemnification hereunder and involves no admission in respect of or action on the part of the
Indemnificd Party. Whether or not the Indemmifying Party shall have assumed the defense of a
Third-Party Claim, the Indemnified Party shall not admit any hability with respect to, or settle,
compromise or discharge, such Third-Party Claim without the Indemnifying Party’s prior written
consent.

SECTION 7.5 Distributions from Escrow Fund. (a) In the event that
(a) the Seller shall not have objected to the amount claimed by the Buyer for indemmification
with respect to any Loss within twenty (20) Business Days of notice thereof in accordance with
the procedures set forth in the Escrow Agreement or (b) the Seller shall have delivered notice of
its disagreement as to the amount of any indemmfication requested by the Buyer within twenty
(20) Business Days of notice thereof and either (1) the Seller and the Buyer shall have,
subsequent to the giving of such notice, mutually agreed that the Seller 1s obhigated 10 indemnify
the Buyer for a specified amount and shall have so jointly notified the Escrow Agent or (11) a
final nonappealable judgment shall have becn rendered by the court having yurisdiction over the
matters relating to such claim by the Buyer for indemnification from the Seller and the Escrow
Agent shall have received, in the case of clause (1) above, wntten instructions from the Seller and
the Buyer or, in the case of clause (1i) above, a copy of the final nonappealable judgment of the
court, the Escrow Agent shall deliver to the Buyer from the Escrow Fund any amount determined
to be owed to the Purchaser under this Article 7 in accordance with the Escrow Agreement.

(b)  Notwithstanding the foregoing, if there has been a Tax Claim that the
Seller is liable for, 1n whole or 1n pant, under this Agreement, and eather (i) to the extent
applicable, the Seller shall have failed to take all actions set forth 1n Section 1 1.3(b) to enable the
Seller to assume and control the defense of any proceeding tn respect of the Tax Claim, or (B)
any amount is required to be paid 1o the applicable Tax authority prior to contesting such Tax
Claim, an amount equal to the portion of the Tax Claim that the Seller 1s hiable for under this
Agreement shall be immediately distributed by the Escrow Agent to the Buyer from the Escrow
Fund for payment to the applicable Tax authonty, provided, that upon a final determination with
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respect 1o the Tax Claim, any amounts previously released from the Escrow Fund in respect of
such Tax Claim that exceed the finally determined amount shall be returned to the Escrow Fund
or, if expired, to the Scller.

SECTION 7.6 Exclusive Remedy. Each of the Seller and the Buyer and
their respective affiliates hereby acknowledges and agrees that its sole and exclusive remedy
with respect to any claim for indemnification pursuant to or in connection with this Agreement
shall be pursuant to the indemnification provisions set forth in this Article 7. Notwithstanding
the foregoing, nothing herein will limut any claim based on fraud.

ARTICLE 8. CONDITIONS PRECEDENT TO PERFORMANCE BY THE
SELLER

The obligations of the Seller to consummate the transactions contemplated by this
Agreement are subject to the fulfillment, at or before the Closing Date, of the following
conditions, any one or more of which (other than Scction 8.3) may be waived (in wnting) in
whole or n part by the Seller 1n 1ts sole discretion at or prior to the Closing Date:

SECTION 8 1 Representations and Warranties of the Buyer. All
representations and warranties made by the Buyer in this Agreement shall be true and correct in

all matenal respects (except for each of the representations and warrantics made by the Buyer
that are limited by materiality, which shall be true and correct 1n all respects (as so limited)) on
and as of the date hereof and on and as of the Closing Date as if again made by the Buyer on and
as of such date, cxcept to the extent such represcntations and warranties are made on and as of a
specified date, in which event such representations and warranties shall be true and correct in all
matenal respects {except for such representations and warranties made by the Buyer that are
limited by matenality, which shall be true and correct in all respects (as so limited)) on and as of
such specified datc and the Seller shall have reccived a certificate to that etfect from the Buyer
dated the Closing Date and signed by an authorized officer of the Buyer

SECTION 8.2 Performance of the Obligations of the Buyer. The Buyer

shall have performed in all material respects all obhigations required under this Agreement to be
performed by it on or before the Closing Date, and the Seller shall have received a certificate to
that effcct from the Buyer dated the Closing Date and signed by an authorized officer of the
Buyer.
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SECTION 8.3 No Violation of Orders. No preliminary or permanent
injunction or other order issued by any Governmental Entity, nor any statute, rule, regulation,
decree or executive order promulgated or enacted by any Governmental Entity that declares this
Agrcement invalid or unenforceable in any respect or which prevents the consummation of the
transactions contemplated hereby shall be in effect; and no action or proceeding before any
Governmental Entity shall have been instituted or threatened by any Governmental Entity, or by
any other Person, which seeks to prevent or delay the consummation ot the trunsactions
contemplated by this Agrcement or which challenges the validity or enforceability of this
Agrcement and which in any such casc has a reasonable likelihood of success in the reasonable
opimon of counsel (o the Seller

SECTION 8.4 Closing Dcliveries by the Buyer. (a) At thc Closing, the
Buyer shall deliver to the Seller:

(i) the Closing Payment Amount by wire transfer in timmediately
available funds; and

(1) a certificate of a duly authonzed officer of the Buyer certifying as
to the matters set forth 1n Sections 8 1 and 8.2.

(b) At the Closing, the Buyer shall deliver to the Escrow Agent, in accordance
with the Escrow Agreement, the Escrow Amount by wire transfer in immediately available funds
to the accounts designated therefor in the Escrow Agreement.

ARTICLE 9. CONDITIONS PRECEDENT TO PERFORMANCE BY THE
BUYER.

The obligations of the Buyer to consummate the transactions contemplated by this
Agreement are subject to the fullillment, at or before the Closing Date, of the following
conditions, any one or more of which may be waived (1n writing) in whole or in part by the
Buyer in their sole discretion at or prior to the Closing Date:

SECTION 9.1 Representations and Warranties of the Seller All
representations and warrantics made by the Seller in this Agreement shall be true and correct in

all matenal respects (except for each of the representations and warranties made by the Seller
that are limited by materiality, which shall be true and correct m all respects (as so limited)) on
and as of the date hereof and on and as of the Closing Date as if again made by the Seller on and
as of such date, except to the extent such represcntations and warranties are made on and as of a
specified date, in which event such representations and warranues shall be true and correct i all
matenal respects (cxcept for each of the representations and warrantics made by the Seller that
are limited by materiality, which shall be true and correct in all respects (as so imited)) on and
as of such specified date, and the Buyer shall have received a certificate to that effect from the
Seller dated the Closing Date and signed by an authorized officer of the Seller

SECTION 9.2 Performance of the Obligations of the Seller. The Seller

shall have performed in all matenal respects all obligations required under this Agreement to be
performed by them on or before the Closing Date and the Buyer shall have received a certificate
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to that effect from the Seller dated the Closing Date and signed by an authonzed officer of the
Seller.

SECTION 9.3 No Violation of Orders. No prelimunary or permanent
injunction or other order issued by any Governmental Enlity, nor any statute, rule, regulation,
decree or executive order promulgated or cnacted by any Governmental Enuity, which declares
this Agreement invalid or unenforceable 1n any respect or prevents the consummation of the
transactions contemplated hereby shall be 1n elfect; and no action or proceeding before any
Governmental Entity shall have been instituted or threatened by any Governmental Entity or by
any other Person which seeks to prevent or delay the consummation of the transactions
contemplated by this Agreement or which challenges the validity or enforceability of this
Agrecment, and which in cither such casc has a reasonable likelihood of success in the
reasonable opmion of counsel to the Buyer.

SECTION %4 STB. Exemption or approval for the transactions
contemplated by this Agreement shall have been obtained from the STB and such exemption or
approval shall be 1n full force and effect.

SECTION 9.5 Material Consents. The Seller shall have received, each in
form and substance satisfactory 10 the Buyer, the third-party consents and estoppel certificates
necessary or desirable for the consummation of the transactions contemplated by this Agreement
as set forth in Section 9.5 of the Disclosure Schedule:

SECTION 9.6 FIRPTA. The Seller shall deliver to the Buyer at the
Closing a duly executed certificate, in form and substance acceptable to the Buyer and in
accordance with applicable Treasury regulations, certifying the non-foreign status ot the Seller
for purposes of Section 1445 of the Code or such facts as to establish that transactions
contemplated hercby arc excmpt from withholding pursuant to Section 1445 of the Code.

SECTION 97 Release of Indemmity Obligations On or prior to the
Closing, the Seller, and any Affiliate of the Seller, shall have executed and delivered to the
Subject Companics, for the benefit of cach Subject Company, a general release and discharge, 1n
form and substance satisfactory (o the Buyer, releasing and discharging the Subject Companies
from any and all obhgations 1o indemnify the Seller, or any Affiliate of the Seller, or othcrwise
hold it harmless pursuant to any agreemenl or other arrangement entered into prior to the
Closing.

SECTION 9.8 Excluded Entities and Liabilities. On or prior to the
Closing, the Seller shall have carved out the Excluded Entities from Summit View and the Seller
shall have paid and discharged the Excluded Liabilities as and when the same become due and
payable.

SECTION 9.9 No Material Adverse Effect. No event or events shall have
occurred, or be reasonably likely to occur, which, individually or in the aggregate, have, or could
have, a Matenal Adverse Effect.
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SECTION9.11 Closing Deliveries by the Seller At the Closing, the Scller
shall have delivercd or caused to be delivered to the Buyer.

(a) stock certificates cvidencing the shares of Summut View duly endorsed in
blank, or accompanied by stock powers duly cxccuted in blank, 1n a form satisfactory to the
Buyer and with all required stock transfer tax stamps affixed;

(b) a recelpt for the Closing Payment Amount;

(c) a true and complete copy, certified by the Secretary or an Assistant
Secretary of Summit View, of the resolutions duly and validly adopted by the Board of Directors
of Summut View cvidencing tts authorization of the execution and delivery of this Agreement
and the consummation of the transactions contemplated hereby;

(d) aceruificate of the Seller certifying as to the matters set forth 1n Sections

9.1and 92,

(c) a duly executed ccrtificate certifying the non-foreign status of the Seller as
set forth in Section 9.6:

)] a copy of (A) the Certificates of Incorporation (or similar organizational
documents), as amended, of each Subject Company, certified by the Secretary of State of the
Junsdiction in which each such entity 1s incorporated or organized, as of a datc not carlier than
five Business Days prior to the Closing and accompanied by a certificate of the Secretary or
Assistant Sceretary of each such entity, dated as of the Closing, stating that no amendments have
been made to such Ceruficate of Incorporation (or similar organizational documents) since such
date, and (B) the By-Laws (or similar organizational documents) of the Company and of each
Subsidiary, certified by the Sccretary or Assistant Sccretary of each such entity,

(g)  good standing certificates for the Company and for each Subsidiary from
the Secretary of State of the jurisdiction in which each such entity is incorporated or organized
and from the Secretary of State in each other junsdiction in which the propertics owned or leased
by any of the Company or any Subsidiary, or the operation of its business in such junsdiction,
requires the Company or any Subsidiary to qualify to do business as a foreign corporation, in
each case dated as of a date not earlier than five Business Days prior to the Closing; and

(h) the general release and discharge from the Seller referred to in Section 9.7
in form and substancc satisfactory to the Buyer in its sole discretion
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ARTICLE 10. TERMINATION

SECTION 10.1 Conditions of Termination Notwithstanding anything to
the contrary contained herein, this Agreement may be terminated by written notice at any time
before the Closing'

(a) by mutual conscnt of the Seller and the Buyer,

(b) by the Buyer if any Seller has breached any representation, warranty,
covenant or agreement contained 1nt this Agreement and has not cured such breach within thirty
(30) days after written notice to the Seller (provided that the Buyer is not then in material breach
of the terms of this Agreement; and provided, further, that no cure penod shall be required for
(1) a breach which by its nature cannot be cured or (2) a failure to make delivery of stock
certificates evidencing the shares of Summit Vicw in accordance with Section 9.1 1(a)} such that
the conditions set forth in Section 9 1 or Scction 9 2 hercof, as the case may be, will not be
satisfied;

(c) by the Seller 1f any Buyer has breached any representation, warranty,
covenant or agreement contained in this Agrcement and has not cured such breach within thirty
(30) days alter written notice to the Buyer (provided that the Seller is not then in matenal breach
of the terms of this Agreement; and provided, further, that no cure period shall be required for a
breach which by its nature cannot be cured) such that the conditions set forth in Secuon 8.1 or
Section 8.2 hereof, as the case may be, will not be satisfied,

(d) by the Seller or the Buyer if there shall be a final, non-appealable order of
a court of competent jurisdiction in the United States in cffect preventing, restraining, enjoining
or otherwise prohibiting consummation of the transactions contemplated hereby;

(e) by the Buyer if the consent of the STB shall not have been granted and all
appeals of such determination shall have been taken and unsuccessful; or

H by the Seller or the Buyer if the Closing shall not have been consummated
within nine months after the date hereof; provided that the right to terminate this Agreement
under this Section 10.1(1} shall not be available to any party if the failure of the Closing 1o have
occurred was primarily due to the failure of such party to perform any of its obligations under
this Agreement.

SECTION 102 Effect of Termination. Except as provided herein, in the
event of the termination of this Agreement as provided 1n Section 10 1 hereof, this Agreement
shall forthwith become void, and there shall be no hability or obligation on the part of the Seller
or the Buyer, or their respective officers, directors, stockholders, members, partners or other
Persons under their control If this Agrcement is terminated as provided herein, except as
otherwise expressly set forth herein, no party to this Agrcement shall have any hability
hereunder to any other party, except for any breach by such party of the terms and provisions of
this Agreement. The provisions of Sections 3.26, 4.5, 12.2, 12.3, 12.14 and 12.15 shall survive
any termination hereof pursuant to Section 10 1
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ARTICLE 11. TAX MATTERS.

The following provisions shall govern the allocation of responsibility between the
Buyer and the Seller for certain tax matters following the Closing Date.

SECTION 11.1 Tax Retumns. (a) To the extent not previously filed, the
Buyer shall, at the Scller's cost and expense, prepare or cause to be prepared and file or cause to
be filed all Tax Returns of the Subject Companies for Pre-Closing Tax Periods, including any
Tax Return that includes an Excluded Entity and at least one Subject Company. The Buyer shall
dehver to the Seller a copy of any such Tax Return 20 days prior to the duc date (including
extensions) for the filing of such Tax Return and shall reflect any reasonable comments provided
by the Seller in writing within 10 days of the Seller’s receipt of such Tax Return. The Seller
shall pay the Buyer an amount equal to the Taxes shown to be due and payable on any such Tax
Retum (for the avoidance of doubt, including Taxes of an Excluded Entity or attnibutable to an
Excluded Asset or Excluded Liability) no later than 3 days prior to the due date (including
extensions) for the filing of such Tax Return.

(b)  The Buyer shall prepare or cause to be prepared and file or cause to be
filed any Tax Returns of the Subject Companies for taxable periods that begin on or before the
Closing Date and end after the Closing Date, including any Tax Return that includes an Excluded
Entity and at least one Subject Company. The Buyer shall deliver to the Scller a copy of any
such Tax Retum, together with a statement setting forth the amount of Taxes allocable to the
Pre-Closing Tax Period (pursuant to Scction 7 2(c) or with respect to an Excluded Entity,
Excluded Assct or Excluded Liability), 20 days prior to the duc date (including extensions) for
the filing of such Tax Return and shall reflect any reasonable comments provided by the Seller in
writing within 10 days of the Seller’s receipt of such Tax Return. The Seller shall pay to the
Buyer an amount equal to the Taxes shown as due and payable on any such Tax Return that are
allocable to the Pre-Closing Tax Period. including with respect to an Excluded Entity, Excluded
Assct or Excluded Liability no later than 3 days prior to the due date (including extensions) for
the filing such Tax Return (including cxtcnsions)

()  The Seller shall be responsible for the timely preparation and filing of any
Tax Returns of the Excluded Entitics that do not include a Subject Company and shall timely pay
all Taxes shown to be due and payable on such Tax Returns

SECTION 112 Tax Cooperation. The Buyer and the Seller shall
reasonably cooperate, and shall cause their respective Alfihates (including the Subject
Companies and the Excluded Entitics), officers, cmployees, agents, auditors and representatives
to reasonably cooperate (including by mamntaining in accordance with the applicable record
relention policies of the Buyer or Secller, as applicable, and making available to each other all
relevant records), in preparing and filing all Tax Returns and in resolving all disputes and audits
with respect to Taxes of the Subject Companies for any Pre-Closing Tax Period.

SECTION 11.3 Procedures Relating 1o Indemnification of Tax Claims,

(a) If a claim shall be made by any Tax authority which, if successiul, might
result in an indemmty payment to any Indemmfied Party pursuunt to Section 7.2 hercof, the
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Indemnified Party shall notify the Indemnifying Party promptly of such claim (a “Tax Claim™),
provided, however, the failure to give notice shall not affect the indemnification provided
hereunder except to the extent the Indemnifying Party has been matenally prejudiced as a result
of such failure.

(b) With respect to any Tax Claim relating to a Pre-Closing Tax Period or an
Excluded Entity, the Seller shall have the nght, at its own expense, 10 control all proceedings and
may make all decisions taken tn connectron with such Tax Claim, provided that the Seller shall
not scttle such Tax Claim without the prior written consent of the Buyer, which consent shall not
be unrcasonably withheld, and Buyer shall have the right 1o participate fully n all aspects of the
prosecution or defense of such Tax Claim if they reasonably determine that such Tax Claim
could have a material adversc impact on the Taxes of the Subject Companies in a taxable period
or portion thereof beginning after the Closing Date; provided, further, that the Seller
acknowledges n writing its liability under this Agreement to hold Buyer and 1ts Atfiliates
(including the Subject Companies) harmless against the full amount of any adjustment which
may result from the Tax Claam Notwithstanding the foregoing, in the case of a Tax Claim in
respect of Taxes for which both the Seller and the Buyer (or its Affihates including the Subject
Companies) could be liable, (1) each of the Seller and the Buyer may participate in any
proceeding relating to the Tax Claim and (u) the proceeding shall be controlled by that party
which would bear the burden of the greater portion of the sum of the adjustment and any
corresponding adjustments that may reasonably be anticipated for future periods; provided that
the controlling party shall not settle or compromise such audit or proceeding without the prior
written consent ol the non-controlling party (such consent not to be unrcasonably withheld or
delayed).

SECTION 11.4 Transfer Taxes All transfer, documentary, sales, usc,
registration and similar Taxes (including all applicable real estate transfer Taxes and stock
transfer Taxes) and related fees (including any penalties, interest and additions to Tax) incurred
in connection with the transactions contemplated hereby (including the transfer of an Excluded
Entity or an Excluded Asset 10 another Subject Company or the Seller) shall be borne by the
Seller, and the Seller and the Buyer shall cooperate in a imely manner in prepanng and filing all
Tax Returns as may be required to comply with the provisions of such Tax Laws.

SECTION 11.5 Tax Treaiment. Any indemmification payments made
pursuant to this Agreement shall be treated by the parties, to the extent permitted by applicable
Law, as a Purchase Pricc adjustment, unless determined otherwisc in a final determination as
defined in Section 1313 of the Code.
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ARTICLE 12. MISCELLANEOUS.

SECTION 12.1 Successors and Assigns. Except as otherwise provided in
this Agreement, no party hereto shall assign this Agreement or any rights or obligations
hereunder without the prior written consent of the other party hereto and any such attempted
assignment without such prior written consent shall be void and of no force and cffect; provided,
however, that the Buyer may assign any or all of 1ts nghts and obligations hereunder to any
wholly owned direct or indirect affiliate of Buyer or to an independent irrevocablc voting trust
pursuant to 49 C F.R. Part 1013; provided, further, however, that no such assignment shall
reduce or otherwise vitiate any of the obligations of the Buyer hereunder. This Agreement shall
inure to the benefit of and shall be binding upon the successors and permitted assigns of the
parties hereto and no assignment shall relieve any party of any obligation or liability undcr this
Agreement.

SECTION 12.2 Governing Law; Jurisdiction. This Agreement shall be
construed, performed und enforced in accordance with, and governed by, the Laws of the State of
Delaware. Each party hereto agrees to commence any action, suit or proceeding ansing out of
this Agreement or any transaction contemplated hereby in any federal court sitting in the City of
Wilmington, Delaware or, 1f such suit, action or other proceeding may not be brought in such
court for junsdictional reasons, in any Delaware state court. Each party hereto irevocably
submuts to the jurisdiction of such court for the purposes of any such suit, action or other
proceeding. If the matter of such suit, action or proceeding falls within the jurisdiction of the
Detaware Court of Chancery, then the parties agree and prefer that such suit, action or
proceeding related to such matter shall be submitted exclusively to the Delaware Court of
Chancery. Each party further agrees that service of any process, summons, notice or document
by U.S. registered mail to such party's respective address set forth above shall be effective
service of process for any action, suit or proceeding in Delaware with respect to any matters (o
which 1t has submitted to jurisdiction tn this Section 12.2. Each party irrevocably and
unconditionally waives any objecuon 1o the laying of venue of any action, suit or proceeding
arising out of this Agreement or the transactions contemplated hereby in any federal court in the
City of Wilmington, Delaware, or any Delaware Statc court and hereby [urther irrevocably and
unconditionally waives and agrees not to plead or claim in any such court that any such action,
suit or proceeding brought in any such court has been brought in an inconvenient forum

SECTION 123 WAIVER QOF JURY TRIAL. EACH OF THE PARTIES
HERETO HEREBY IRREVOCABLY WAIVES ANY AND ALL RIGHT TO TRIAL BY
JURY IN ANY LEGAL PROCEEDING ARISING OUT OF OR RELATED TO THIS
AGREEMENT OR THE TRANSACTIONS CONTEMPLATED HEREBY AND
COVENANTS THAT IT WILL NOT ASSERT ANY RIGHT TO TRIAL BY JURY IN ANY
FORM IN RESPECT OF ANY ISSUE OR ACTION, CLAIM, CAUSE OF ACTION, OR SUIT
ARISING OUT OF OR BASED UPON THIS AGREEMENT OR THE SUBJECT MATTER
HEREOQOF OR IN ANY WAY CONNECTED WITH OR RELATED TO THE
TRANSACTIONS CONTEMPLATED HEREBY. EACH PARTY ACKNOWLEDGES THIS
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SECTION CONSTITUTES A MATERIAL INDUCEMENT UPON WHICH IT RELIES IN
ENTERING THIS AGREEMENT

SECTION 12.4 Expenses. The Seller shall pay any legal, accounting and
other fecs, expenses and costs icurred by the Subject Companies prior to the Closing Date in
connection with the execution and delivery of this Agreement and the consummation of the
transactions contemplated hercby. The Buyer shall pay any legal, accounting and other fees,
cxpenses and costs incurred by the Buyer prior 1o the Closing Date in connection with the
execution and delivery of this Agreement and the consummation of the transactions
contemplated hereby. Except as otherwise provided i this Agreement, all of the other fees,
expenses and costs incurred 1n connection with the execution and delivery of this Agreement and
the consummation of the transactions contemplatcd hereby shall be paid by the party hereto
mcurring such fees, expenses and costs.

SECTION 125 Severability. In the event that any part of this Agreement 15
declared by any court or other judicial or administrative body to be null, void or unenforceable,
said provision shall survive to the extent it 1s not so declared, and all of the other provisions ol
this Agreement shall remaun in full force and effect.

SECTION 12.6 Notices. All notices, requests, demands and other
communications under this Agreement shall be m wnting and shall be deemed 10 have been duly
given (1) on the date of service if served personally on the parly to whom notice is 1o be given,
(i1) on the day of transmssion if sent via facsimile transmission to the facsimile number given
below, and telephonic confirmation of receipt is obtained promptly after completion of
transmission; (iii) on the day after delivery to Federal Express or similar overnight couner or the
Express Mail service maintained by the United States Postal Service; or (iv) on the fifth day after
mailing, if mailed to the party to whom notice 1s to be given, by first class mail, registered or
certified, postage prepaid and properly addressed, (o the party as lollows:

If to the Seller: If to the Buyer.
Chester, Willcox & Saxbe LLP c/o Genesee & Wyoming Inc.
65 East State Street, Suite 1000 66 Field Point Road
Columbus, Ohio 43215-3413 Greenwich, Connecticut 06830
Attn, Roderick H. Willcox Attn, Allison M. Fergus
Telecopy. 614-221-4012 Telecopy' (203) 661-4106

Copy to:

Shearman & Sterling LLP

599 Lexington Avenue

New York, New York 10022
Attn* Creighton O°M. Condon
Telecopy: (212) 848-7179

If to Summit View prior to the Closing, to the  If to Summit View aliter the Closing, (o the
Scller. Buyer.
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Copy to. Copy to:

Chester, Willcox & Saxbe LLP Shearman & Sterling LLP

65 East Siate Street, Suite 1000 599 Lexington Avenue
Columbus, Ohio 43215-3413 New York, New York 10022
Attn' Roderick H. Willcox Attn: Creighton O'M Condon
Telecopy: 614-221-4012 Telecopy: (212) 848-7628

Any party may change 1ts address for the purpose of this Section by giving the
other party written notice of its new address in the manner set forth above.

SECTION 12.7 Amendments; Waivers. This Agreement may bc amended
or modified, and any of the terms, covenants, representations, warranties or conditions hereof
may be waived, only by a wnitlen instrument executed by the parties hereto, or in the casc of a
waiver, by the party waiving compliance. Any waiver by any party of any condition, or of the
breach of any provision, term, covenant, representation or warranty contamed in this Agreement,
in any one or more instances, shall not be deemed to be nor construed as a further or continuing
waiver of any such condition, or of the breach of any other provision, term, covenant,
representation or warranty of this Agreement.

SECTION 12.8 Public Announcements. The partics agree that after the
signing of this Agreement and prior to the Closing Date, the Seller shall not, and shall not permit
the Subject Companies to, and the Buyer shall not, make any press rclease or public
announcement concerning this transaction without the prior approval of the other party or parties
hercto unless a press release or public announcement 1s required by Law or the rules of any
sccurities exchange on which such party's sccurities are listed. Before a party to this Agreement
makes any such announcement or other disclosure, it agrecs to give the other parties hereto prior
notice and an opportunity to comment on the proposed disclosure.

SECTION 12.9 Entire Agreement. This Agreement (including the
Schedules attached hereto) contains the entire agreement and understanding among the parties
hereto with respect to the transactions contemplated hereby and supersedes and replaces all pnior
agrecements and understandings, oral or written, including the Onginal Stock Purchase
Agreement, with regard to such transactions. All Schedules hereto and any documents and
instrumcnts delivered pursuant to any provision hereof are expressly made a part of ths
Agrcement as tully as though completely set forth herein

SECTION 12.10 Parties in Interest. Nothing in this Agreement is intended
to confer any rights or remedies under or by reason of this Agreement on any Person other than
parties hercto and their respective successors and permitted assigns Nothing in thts Agreement
is intended to relieve or discharge the obligations or hability of any third Person to the Seller or
the Buyer. No provision of this Agreement shall give any third parties any right of subrogation
or action over or against the Seller or the Buyer

SECTION 12 11 Scheduled Disclosures. Disclosure of any matter, fact or
circumstance 1n a schedule to this Agreement shall be specific as to the Section and Subsection
of this Agreement to which such disclosurc applies and shall not be deemed to be disclosure
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thereof for purposes of any other Section, Subsection or Schedule hereto unless the relevance of
such disclosure to such other Section, Subsection or Schedule 1s readily apparent.

SECTION 12.12 Section and Paragraph Headings; Neutral Construction

(a) The Section and paragraph headings 1n this Agreement are for reference
purposes only and shall not affect the meaning or interpretation of this Agreement

(b) The parties have participated jointly 1 the negotiation and drafting of this
Agreement. In the event an ambiguity or question of intent or interpretation anses, this
Agreement shall be construed as if draited jointly by the parties and no presumption or burden of
proof shall anse favoning or disfavoring any party by virtue of the authorship of any provisions
of this Agreement

SECTION 1213 Knowledge. References in this Agreement to the
knowledge of the Seller shall refer to the knowledge,

SECTION 12.14 Confidentiality.

SECTION 12.15 Counterparts. This Agrcement may be executed in
counterparts, each of which shall be deemed an onginal, but all of which shall constitute the
same mstrument.
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IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be
executed as of the date first above written.

JERRY JOE JACOBSON

{s/ Jerry Joe Jacobson

SUMMIT VIEW, INC.

By: /s/ Jerry Joe Jacobson
Name: Jerry Joe Jacobson
Title: President

GENESEE & WYOMING INC.

By. {s/ Mark W, Haslings
Name: Mark W Hastings
Title: Exccutive Vice President,
Corporate Development

{Stgnaiure Page to Purchuse Agreement)



EXHIBIT 4



VOTING TRUST AGREEMENT

THIS VOTING TRUST AGREEMENT (the “Voting Trust™ or “Agreement™) 1s made
and entered into this st day of October. 2008, by and between Genesee & Wyoming Inc.. a
Dclaware Corporation (“Settlor”) and Norman Carlson (the “Trustee™), whosc address is 1351
Whitmore Court, Lake Forest, 1L, 60045. This Voting Trust 1s being entered into pursuant to the
Guidelines for the Proper Use of Voting Trusts as set forth in 49 CFR Part 1013.

WHEREAS, Settlor 1s a railroad holding company that directly or indirectly controls the
following freight rail common carmers: Buffalo & Plttéburgh Railroad, Inc. (“BPRR"), a Class Il
rail carrier operating 1n New York and Pennsylvania, and the following Class III rail carricrs:
Arkansas, Louisiana & Mississipp1 Railroad Company. operating in Arkansas and Louisiana:
Chattahoochee Bay Railroad, Inc, operating in Georgia and Alabama; Chattahoochce Industrial
Railroad. operating 1n Georgia; The Chattooga and Chickamauga Railway,Company. operating
in Tennessee and Georgia; Columbus and Greenville Railway Company, operating in
Mississippi; Commonwecaith Railway, Inc., operating in Virginia: Corpus Christi Terminal
Railroad, Inc., operating 1in Texas; Dansville and Mount Mornis Railroad Company. eperating in
New York: First Coast Railroad, Inc., operating in Florida and Georgia; Fordyce & Princeton
Railroad Company, operating in Arkansas: Genesee and Wyoming Railroad Company. opcerating
in New York: Golden Isles Terminal Railroad, Inc., operating in Georgia; lllinos & Midtand
Railroad, Inc., operating in Illinois, Louisiana & Declta Railroad, Inc.. operating in Louisiana;
Luxapalila Valley Railroad, Inc , operating in Mississippi and Alabama; Maryland Midland

Railway. Inc., opcrating in Maryland, Portland & Western Railroad, Inc , operating 1n Oregon;

DC-R17415 v5



Rochester & Southern Railroad. Inc.. operating in New York; Salt Lake City Southcrn Railroad
Company. operating in Utah; Savannah Port Terminal Railroad Inc.. operating 1n Georgia; South
Buffalo Railway Company, operating in New York, St Lawrence & Atlantic Railroad Company,
operating in Vermont. New Hampshire and Maine; St. Lawrence & Atlantic Railroad (Qucbec),
Inc., operating in Vermont; Talleyrand Terminal Railroad Company, Inc , operating in Flonda;
Tazewell & Peona Railroad, Inc., operating in Illinois: Utah Raillway Company, operating 1n
Colorado and Utah: Willamette and Pacific Railroad, Inc.. opcrating in Oregon: and York
Railway Company (“Yor ",! operating in Pennsylvania;

WHEREAS, Scttlor also controls additional rail carriers together with two of its wholly-
owned subsidiaries that arc non-carrier holding companies, RP Acquisition Company Onc
(“*RP17) and RP Acquisition Company Two (“RP2™) Settlor and RP1 together control Rail
Partners. L.P.2 and eight Class 11l rail carriers formed as limited partnerships * Settlor and RP2
together control Rail Partners. L.P..* KWT Railway, Inc., a Class I1[ rail carner corporation, and

five Class 111 ra1l carriers organized as limited hability companics,’

I Settlor also has contro! over Maryland and Pennsylvama, LLC and Yorkrail, LLC, two non-
operating Class [I1 rail carriers that separately hold the rail asscts over which York operates.

? Rail Partners, L.P. is a non-carner limited partnership that holds all non-managing membership
interests or all limited partnership interests (as applicable) in each of the limited partnership
Class III rail carriers described 1n footnotes 4 and 6 below. RP1 acquired the entirc general
partnership interest of Rail Partners, L.P

3 The limited partnership Class 111 rail carriers are: Atlantic & Western Railway, Limited
Partnership; East Tennessce Railway, L.P.: Galveston Railroad, L.P.; Georgia Central Railway,
L.P.: Little Rock & Western Railway, L.P.; Tomahawk Railway. Limited Partnership, Valdosta
Railway, L.P.; and Wilmington Terminal Railroad, Limited Partnership.

* RP2 acquired the entire limited partnership interest of Rail Partners, L P.

* The Class [1 rail carners orgamzed as limited liability companies are: AN Railway, L.L.C.;
The Bay Line Railroad, L.L.C.; Meridian & Bigbee Railroad, L.L.C., Riccboro Southern
Railway. L.L.C.: and Western Kentucky Railway, L.L.C.
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WHEREAS, Ohio Central Railroad, Inc.. Ohio Southern Railroad, Inc., and The
Columbus & Ohio River Rail Road Company (collectively, the “Southern Division Railroads™)
operate as a single system by virtuc of the fact that the three railroads share management; the
three railroads arc treated as one division by the current owner; the three railroads arc run from
one local office and headquarters which makes all significant management, budgeting. capital
expenditure, operating. and design decisions, and which manages all maintenance of way/signal
activities; the three railroads interconnect and do not compete with each other; the employees arc
employed of a singlc entity, Ohio Central; the locomotives of all three railroads arc owned by
one company and operated with a common paint scheme: the three raiiroads share car
department employees; the marketing efforts of the three railroads are coordinated and directed
from the local hcadquarters; the three railroads rely on cach other. or their common parent, for
financing, equipment purchases, and cross-collateralization; and the customers of the three
railroads call a central location for service;

WHEREAS, Settlor will file with the Board a petition for exemption pursuant to 49
U.S.C. § 10502 from the requircments of 49 U S C. § 11323 to control the Southern Division
Railroads and scven other Ohio Central Railroads,

WHEREAS, Scttlor desires to 1solate the control of the Southern Division Railroads from
the Settlor and any company controlled by or affiliated with Settlor;

WHEREAS, by virtue of the fact that the three Southern Division Railroads are operated
as a single system thc common stock 1n each of the railroads may be given to a common trustce
to exert control over all three of the railroads:

WIIEREAS. upon closing of the Transaction all of the shares of each of the Southern

Division Railroads will be dcposited into an independent irrevocable voting trust pursuant to the



Board’s regulations at 49 C.F.R. Part 1013. in order to avoid any allegation or assertion that

Scttlor is controlling or has the power to control the Southern Division Railroads prior to receipt

of the Board’s approval or exemption of the Settlor’s control of the Southern Division Railroads;

WHEREAS, the Trustee is willing to act as voting trustee pursuant to the terms of this

Voting Trust.

NOW THEREFORE, in consideration of the premises and mutual undertakings sct forth

herein. and other good and valuable consideration, the receipt and sufficiency of which arc

hercby acknowledged, the parties hercby agree as follows:

Settlor hereby irrcvocably appoints Norman Carlson as Trustee hereunder, and Norman
Carlson hercby accepts said appointment and agrees to act as Trustee under this Voting
Trust as provided herein.

This Voting Trust shall be irrevocable by Settlor and shall terminate only 1n accordance
with the provisions of this Agreement.

Settlor agrecs that upon execution of this Agreement by both parties 1t will asstgn,
transfer and deliver all of its right, title and intcrest in the issucd and outstanding shares
of capital stock of the Southern Division Railroads to the Trustee, and will direct that any
and all additional shares of the Southern Division Railroads hereafter acquired by Scttlor
during the term of this Voting Trust be likewise assigned, transferred and delivered to the
Trustee. All such shares shall be duly endorsed or accompanicd by proper instruments
duly cxccuted for transfer thereof to the Trustee. with all applicable transfer taxes and
fees having been paid by Scttlor, in exchange for Trust Certificates (as described 1n
Paragraph 4 hereof). The delivery of certificates of such shares may be made at such

other place as may be designated by the Trustee. All shares of the Southern Division



Railroads at any time deposited with the Trustee hereunder are hereinafter referred to as
the “Trust Stock.™

The Trustee shall hold in trust and shall disposc of, pursuant to the terms and conditions
of this Voting Trust, all Trust Stock which may now or afterwards from time to time be
delivered by or for the account of the Settlor. In exchange for the Trust Stock, the
Trustee shall cause to bhe issued and delivered to the Settlor voting trust certificates
(“Trust Certificates™) substantially in the form attached hereto as Exhibit A, with the
blanks therein appropnately filled.

The Trust Certificates issued by the Trustce may be transferred on the books of the
Trustee by the registered holder or holders of the Trust Certificates (each. a “Holder.”
together, the “Holders™) upon the surrender thereof, properly endorsed by the Holder, 1n
person or by an authorized attorney of the Holder, according to rules from time to time
established for that purposc by the Trustee. Title to the Trust Certificates, when
endorsed, shall, to the extent permitted by law, be transferable with the same effect as in
the case of negotiable instruments. Dclivery of the Trust Certificates. endorsed 1n blank
by a Holder, shall vest title to and all nghts under the Trust Certificates in the transferee
thereot to the same cxtent and for all purposes as would delivery under like
circumstances of negotiable instruments payablc to bearer; provided, however, that the
Trustee may treat the Holder of record. or, when presented endorsed 1n blank, the bearers,
as the owners for all purposes whatsoever, and shall not be affected by any notice to the
contrary, provided further, however, that the Trustee shall not be required to deliver any
Trust Stock without the surrender and cancellation of the corresponding Trust

Certificate(s). Except to the extent provided otherwise in Paragraph 12 hereof, every



transferee of a Trustee Certificate shall, upon the receipt of such properly endorsed Trust
Certificate, beccome a party to this Voting Trust as though an original party, and shall
assume all attendant rights and obligations under this Voting Trust. In connection with,
and as a condition of making or permitting any transfer or delivery of any Trust Stock or
Trust Certificate under any provision of this Voting Trust, the Trustee may require the
payment of a sum sufficient to pay or recimburse the Trustec for any stamp tax or other
governmental charge in connection with the transaction.

From the date first wntten above, and until such time as this Voting Trust shall terminate
in accordance with the provisions in the Agreement, the Trustee, subject to the limitations
containcd 1n the Agreement, shall have the full right to vote and to cxecute consents with
respect to the Trust Stock, and shall be duly bound fo exercise such voting rights. either
in person or by proxy. at all meetings of the sharcholders of the Southern Division
Railroads for any purpose, and shall posscss in respect of any and all the Trust Stock, and
shall be entitled to exercise, all the powers of absolute owners of the Trust Stock and all
rights of every nature in respect of such Trust Stock. including the right to vote and to
execute consents for every purpose and to receive distributions thercon, unless otherwise
dirccted by a court of competent jurisdiction. The Trustee shall not excrcise the voting
powers of the Trust 1n any way so as to causc any dependence or intercorporate
relationship between Settlor or companics controlled by or affiliated with Settlor (not
including the Southern Division Railroads). on the onc hand, and the Southern Division
Railroads or compamies controfled by or affiliated with the Southern Division Railroads,
on the other hand. other than such dealings as permitted pursuant to Paragraph 7 hereof.

{The term “affihate™ or “affiliates” wherever used in this Voting Trust shall have the



meaning specified in 49 U.S.C. § 11323(c)). The Trustec may not vote the Trust Stock

for any transaction that would result in a violation of 49 U.S.C. § 11323; provided,

however, that the Trustee may, with the consent of the Holder(s) rcpresenting at least
two-thirds t;f the shares of the Southern Division Railroads at the time held pursuant to
this Voting Trust, vote with respect to the following:

(a) the sale, lease or exchange of all or substantially all of tl-w property and assects of
the Southern Division Railroads to any company other than a company controlled
by or affiliated with Settlor, or dissolution of the Southern Division Railroads,

(b) the consolidation or merger of the Southern Division Railroads with or into any
company other than a company controlled by or affihated with Settlor.

In the case of any such sale, lcase, cxchange, consolidation, merger or dissolution so

made with the consent of the Holder(s) representing at least two-thirds of the shares of

the Southern Division Railroads at the time held in trust, the Trustee shall have the power
to scll. exchange. surrender or otherwise disposc of all or any part of the ownership
interest of the Southern Division Railroads at the time held in trust, pursuant to the terms
of or in order to carry into cffect such sale, lease, exchange, consolidation, merger or
dissolution. Subject to the provisions, and until termination, of this Voting Trust, the

Trustee may vote or consent, or issue proxies to vote or consent at shareholders’ meetings

of the Southern Division Railroads and otherwise, as the Trustee shall determine 1n his

uncontrolled discretion, and no voting or other right or power with respect to the Trust

Stock and other sccurities held in trust shall pass to any Holder or to others by or under

the Trust Certificates, or by or under this Voting Trust, or by or under any other

agreement.



7. Neither the Trustee, nor the dircctor, officer, or sharcholder of any company controlled
by or affiliated with the Trustee. may serve as an officer or member of the boarad of directors of
Settlor or any company controlled by or atfiliated with Scttlor, or have any direct or indirect
business arrangements or dealings, financial or otherwise, with Settlor or any company
controlled by or affiliated with Settlor (other than this Voting Trust), that could be construed as
creating an indicium of control by Settlor over the Trustee The investment by the Trustee in
voting sccuritics of Scttlor or its aftiliates not in cxcess of five pereent of their outstanding voting
sccuritics shall not be considered a proscribed business arrangement or dealing, provided that
such investment docs not permit Trustee to control or direct the affairs of Settlor or its affiliates
The Trustee has the responsibility to manage the Southern Division Railroads through casting his
votes for the Southern Division Railroads’ Board of Directors and to exercise the voting nghts
and exccutc consents as provided in Paragraph 6 hercof. The Trustee’s dutics are therefore not
mercly custodial in nature. Nothing in this Voting Trust shall restrict the ability of any company
controlled by or affiliated with Scttlor to cnter into or continuc commercial dcalings with the
Southern Division Railroads in the ordinary course of business, based on arm's-length
bargaining. during the term of this Voting Trust. including without limitation the following:
(a) The provision of rail service over the Southem Division Railroads’ rail ines by
any company controlled by or affiliated with the Settlor;
(b)  The leasing by the Southern Division Railroads of rolling stock or other
equipment or assets or services from any company controlled by or affiliated with
Settlor, and
(¢}  The provision by the Southern Division Railroads of such documents and

information as Settlor may reasonably request in connection with presenting its



8.

10.

position regarding control of the Southem Division Railroads to the Board or a

court of competent jurisdiction.
In voting or giving directions for voting the Trust Stock, the Trustee will exercise his best
Judgment to clect suitable dircctors in the best interest of the affairs of the Southern
Division Railroads. The Trustee, however, assumes no responsibility with respect to acts
or omissions of the directors of the Southern Division Railroads (other than the gross
negligence or willful misconduct of the Trustee himself).
The Trustee shall be entitled to receive reasonable and customary compensation for all
services rendered by Trustee under the terms of this Agreement and shall be entitled to
indemnity from Settlor aganst any and all expenscs, claims and habilities incurred 1n
connection with or with respect to the performance of Trustee’s duties under this Voting
Trust; provided, that the indemnification of the Trustee by the Settlor shall not extend to
expenses. claims or liabilities resulting from or in connection with the willful misconduct
or gross negligence of the Trustee. The Trustee shall submit to Scttlor quarterly invoices
for services with appropriate documentation, and Settlor shall pay such statements within
thirty (30) days after receipt thercof.
From and after the deposit of the Trust Stock with Trustee, and until the termination of
this Voting Trust pursuant to the terms hercof. a Holder shall be entitled to reccive, from
time to time, payment of any cash distributions collected by the Trustee upon the
owncrship interests in the Southern Division Railroads represented by the Trust
Certificates Immediately following receipt of any such cash distribution, the Trustee
shall pay the same over to or as dirccted by the transferee or Holder thereunder as then

known to the Trustee.



I1.

In the event that any distribution other than cash is reccived by the Trustee, such

distnbution shall be held by the Trustee in accordance with the terms of this Voting Trust

as though it is Trust Stock that was imtially deposited with the Trustee by Settlor under

this Voting Trust. With respect to such distribution, the Trustee shall 1ssue new or

additional Trust Certificates, or any applicable equivalent thereto, to the Holders entitled

to receive any such distribution.

(a)

This Voting Trust 1s accepted by Trustee subject to the rights hereby reserved to
the Holder(s) at any time to sell or make any other disposition, in whole or in part,
of its Trust Stock, whether or not an cvent described in subparagraph (b) below
has occurred. The Trustee will at any time upon receipt ot written instructions
from a Holder, designating the person or entity to whom the Holder has sold or
othcrwisc disposed of the whole or any part of such Holder's Trust Stock, and
certifying in writing that such person or entity is not a sharcholder, ofticer or
director of Settlor, or a company controlled by or afiiliated with Settlor, or a
shareholder, officer or director of a company controlled by or affihated with
Scttlor (upon which written certification the Trustee shall be entitled to rely),
immecdiately transfer to such person or entity therein named all of the Trustee’s
right, title and interest in such amount of the Trust Stock as may be set forth in
such instructions and shall cooperate with such person or entity in having such
Trust Stock reissued in the name of such person or entity  If such instructions
result in the transfer of all of the Trust Stock subject to this Voting Trust as of the
date of such instructions, then upon transter of the Trustee’s right. title and

interest therein, and in the event of a sale thereof, upon dclivery of the procceds of
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(b)

such sale, this Voting Trust shall ccase and come to an end  If such instructions
relate to only a part of the Trust Stock, then this Voting Trust shall ccasc as to
such part upon such transfer, and the receipt of proceeds 1n the event of sale, but
shall remain 1n full force and effect as to the remainder of the Trust Stock. In the
event of a salc of Trust Stock by a Holder, the net proceeds of such sale shall be
madc payable to the Trustee and upon receipt thereof the Trustee shall promptly
pay or cause to be paid such net proceeds to that Holder. It 1s the intention of this
subparagraph that no violations of 49 U.S.C. § 11323 will result from a
termination of this Voting Trust.

In the cvent that (i) Title 49 of the United States Code or other controlling law is
amended to allow Settlor to acquire control of the Southern Division Railroads
without obtaining Board or other governmental approval or cxemption, (1) the
Board by final ordcr approves or exempts the control of the Southern Division
Railroads by Settlor, or (111) Settlor is entitled undcr the regulations of the Board
to file a venified notice of exemption to control the Southemn Division Railroads
and that notice becomes effective without the need for a Voting Trust; then
immediately upon the delivery of a copy of such order of the Board or exemption
with respect thereto, or an opinion of independent counsel selected by the Trustee
that no order of the Board or other governmental authority or exemption is
required, the Trustee shall exther vote the Trust Stock as directed in writing by the
Holder(s), or transfer to the Holder(s) or transfer upon the order of the Holder(s)
as then known to the Trustce, Trustee's right, title and interest in and to all of the

Trust Stock or such part as may then be held by Trustee (as provided in



(©)

(d)

subparagraph (a) hercof). and upon such transfer this Voting Trust shall cease and
come to an cnd.

In the event that (1) the Board or a court of competent jurisdiction denies Settlor
authority to control the Southern Division Railroads and that order becomes final
after judicial review or failure to appeal, (ii) the Board or a court of compctent
jurisdiction orders the Trustee to divest himself of the Trust Stock, and that order
becomes final after judicial review or failurc to appeal, or (i) the Holder(s)
determine 1n hight of any other final order that the Trust Stock should be sold, the
Trustee shall use best cfforts to disposc of the Trust Stock under the terms of the
Board or court order and in accordance with any instructions of Holder(s) not
inconsistent with the requirement of the terms of any Board or court order. To the
cxtent that registration is required under the Securities Act of 1933 or any other
apphcable securities laws in respect of any distribution of Trust Stock as
contemplated in the Agrecement, the Holder(s) shall reimburse the Trustee for any
cxpenscs incurred by Trustee. The proceeds of the sale shall be distributed, on a
pro rata basis, to or upon the order of the Holder(s) hercunder as then known to
the Trustec. The Trustec may, n his reasonable discretion, require the surrender
to Trustee of the Trust Centificates hereunder beforc paying to the Holder such
Holder's share of the proceeds.

Unless sooner terminated pursuant to any other provision herein contained, this
Voting Trust shall terminate one (1) year after the day and year first written
above, 30 long as no violation of 49 U.S.C. § 11323 will result from such

termination, and provided that this Voting Trust may be extended by mutual
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13.

(e

agrcement of the parties hereto pursuant to applicablc state law, until such time as
the ICC Termination Act of 1995 and the regulations promulgated thereunder by
the Board as presently 1n effect shall no longer require that the Trust Stock be
held in a voting trust. All Trust Stock and any other property held by the Trustee
hereunder upon such termination shall be distributed to or upon the order of the
Holder(s) hercunder as then known to the Trustee. The Trustec may, in his
rcasonable discretion, require surrender to the Trustce of the Trust Certificates
hereunder before the release or transfer of the Trust Stock evidenced thereby.
Upon termination of this Voting Trust, the Holder(s)’ respective rights, titles and
interests in and to the Trust Stock then held by the Trustee shall be transferred to
such Holder(s) in accordance with the terms and conditions of this Voting Trust
and upon such transfer, this Voting Trust shall cease and come to an end.

The Trustee shall promptly inform the Board of any transfer or disposition of the

Trust Stock pursuant to this Paragraph 12.

The Trustee shall not, by reason of this Voting Trust, or by the exercise of any powers or

duties pursuant to this Voting Trust. incur any responsibility as shareholder, manager.

trustee or otherwise by reason of any crror of judgment, or mistake of law or fact, or of

any omission of any agent or attorncy, or of any misconstruction of this Voting Trust, or

for any action of any sort taken or omitted or believed by the Trustee to be 1n accordance

with the terms of this Voting Trust or otherwise, except for the individual wiliful

musconduct or gross negligence of the Trustee. The Trustee shall not be responsible for

the sufficiency or accuracy of the form, execution, validity or genuinencss of the Trust

Stock or of any endorsement thereot, or for any lack of endorsement thereof, or for any

{
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description therein, nor shall the Trustec be responsible or liable in any respect on
account of the identity, authority or rights of the persons cxccuting or delivering or
purporting to execute or dellver.any such Trust Stock or endorsement of the Trust Stock,
except for the exccution and delivery of this Voting Trust by the Trustce. Scttlor agrees
that it will at all times protect, indemnity and save harmless the Trustee from any loss,
cost, or cxpense of any kind or character whatsoever in connection with this Voting Trust
except those, if any, ansing from or 1n connection with the gross negligence or willful
misconduct of the Trustee, and, except for such costs and expenses ansing from or in
connection with the gross negligence or willful misconduct of the Trustee, (1) Settlor will
at all times undertake. assumc full responsibility for. and pay all costs and cxpenses of
any suit or litigation of any character, with respect to the Trust Stock or this Voting Trust.
and (i1) if the Trustee shall be made a party thereto, Settlor will pay all costs and
expenses, mcl‘udmg reasonable attorneys’ fecs, to which the Trustee may be subjcct by
reason thercof. The Trustee may consuit with counsel, and the opinion of such counsel
shall constitute full and complcte authorization and protection in respect of any action
taken or omitted or suffered by the Trustee hereunder in good faith and in accordance
with such opinion. Notwithstanding any provision herein to the contrary, and without
limiting the foregoing, Settlor shall indemnify and save harmless Trustee from and
against any and all liability, losses and expenses (including without limitation reasonable
attorneys’ fees) ansing out of or 1n connection with claims asserted against the Southern
Division Railroads or Settlor, or rclated to the ownership or operation of the Southern
Division Railroads’ properties, under the Comprchensive Environmental Responsc,

Compensation and Liability Act (42 U.S.C. § 9601 ct seq ), the Hazardous Matenals
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14.

15.

Transportation Act (49 U S.C. § 5105 et seq.), the Resource Conservation and Recovery
Act (42 U.S.C. § 6901 et seq.), the Federal Water Pollution Control Act (33. US.C. §
1251 et seq.), the Clean Air Act (42 U.S.C. § 7401 et seq.), and the Toxic Substances
Control Act (15 U.S.C. § 2601 et scq.). each as may be amended from time to time, and
analogous state or local laws (and rcgulations and orders 1ssued thereunder); provided,
that this indemmity shall not apply to the extent that such liability, loss or expense anses
out of or in connection with the gross negligence or willful misconduct of the Trustee.
The Trustee may at any time or from time to time appoint an agent or agents and may
delcgate to such agent or agents the performance of any adminustrative duty of the
Trustce. The Trustee may at any time remove any agent so appointed by the Trustee and
appoint a new agent to carry out the purposcs herein.

The Trustee may at any time resign by delivering to Settlor Trustee’s resignation in
writing, such resignation to take effect the earlier of thirty (30) days after the date that
such notice is sent, or the date of the appointment of a successor trustee. The Trustee
shall cease to act as Trustee hereunder effective upon the appointment of a successor
trustee as hereinafter provided. Upon rcceiving notice of resignation, Settlor shall within
fifteen (15) days appoint a successor trustee, who shall satisfy the requirements of
Paragraph 7 hercof. 1f no successor trustee shall have been appointed and shall have
accepted the appointment within twenty (20) days after such notice of resignation, the
resigning Trustee may petition any federal court for the appointment of a successor
trustee consistent with the terms and conditions of this Agreement. In the cvent of a
Trustee's death or his inability to pertorm his duties under this Agreement, the Scttlor

shall, within fifteen (15) days after such death or inability to perform. appoint a successor
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16.

17.

18.

trustee who shall satisty the requirements of Paragraph 7 hereof. Upon written
assumption by the successor trustee of the Trustee’s powers and duties hereunder, Settlor
shall be notified of such assumption, whercupon the Trustece shall be discharged of his
powers and duties hereunder and the successor trustee shall become vested therewith. In
the event of any material violation of the terms and conditions of this Voting Trust by the
Trustee, the Trustee shall become disqualified from acting as Trustee hereunder as soon
as a successor trustee hercunder shall have been sclected in the manner provided by this
paragraph.

Except as provided in this Agreement, the Trustee herein appointed, or any successor
trustee, shall not. 1n the Trustce’s individual capacity or otherwise, buy, scll or deal in the
shares of the Southern Division Railroads, or the shares or membership or partnership
interests, as applicable, of any company affiliated with or controlled by Settlor.

The Trustee accepts the powers and duties under this Voting Trust subject to all the
terms, conditions and reservations contained in this Agreement and agrees to exercisc the
powers and perform the duties of Trustee as set forth in this Agreement; provided,
however, that nothing contained herein shall be construed to prevent the Trustee from
resigning as Trustee pursuant to paragraph 15 hereof.

All notices, demands, requests or other communications that may be or are required to be
given, served or sent to the Trustee or Settlor pursuant to this Voting Trust shall be in
writing and shall be deemed to have been properly given or sent by mailing by registered
or certified mail, return receipt required, or by a national overmght delivery service,

appropriately addressed to the Trustee or Settlor, as applicable, as follows:
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19.

20.

If to the Trustce:

Norman Carlson

1351 Whitmore Court

Lake Forest, IL 60045

If to Settlor:

Genesee & Wyoming Inc.

66 Field Point Road

Greenwich, CT 06830

Attn: Mark Hastings

With copies to:

David H. Coburn

STEPTOE & JOHNSON LLP

1330 Connecticut Ave.

Washington, DC 20036
Each notice, demand, request or communication which shall be mailed by registered or
certified mail, or sent by national overnight c.lclivcry service. in the manner aforesaid
shall be deemed sufficicntly given, served or sent for all purposes at the time such notice,
demand, request or communication shall be cither reccived by the addressce or refused by
the addressce upon presentation  Upon Trustee’s receipt of a notice to a Holder other
than Settlor, or in the event the Trustee 1s required to send notice to a Holder other than
Scttlor, the Trustee shall forward or send such notice to the Holder of record at the last
known address of such Holder listed on the books maintained by the Trustee.
Copics of this Voting Trust shall be on file in the office of the Trustee and shall be open
to any officer of Settlor or any othcr Holder daily during normal business hours.

In order to permit Trustee to perform the duties and obligations of this Voting Trust,

Scttlor shall provide Trustee with all corporate records and Board orders concerning the
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21.

23

24.

Trust Stock of the Southern Division Railroads promptly upon Settlor’s receipt or
creation of such documents.

If, at any time, the Trustee 1s of the opimion that any tax or governmental charge 1s
payable in request to any Trust Stock held by the Trustee or in respect of any
distributions or other rights arising from the subject matter of this Voting Trust, the
Trustce may. but shall not be required to, pay such tax or governmental charge. The
Trustec shall have a first lien, 1n the sum of any amount so paid, along with interest at a
rate of six percent (6%) per annum. against the Trust Stock held by the Trustee and/or
against any distributions or other rights arising from the subject matter of this Voting
Trust, and may be satistied therefrom.

If any term or provision of this Voting Trust 1s illegal, invalid or unenforceable under or
inconsistent with present or future law, including, but not limited to, the [CC Termination
Act of 1995 and regulations promulgated thereunder by the Board, as may be in effect at
that time, then 1t is the intention of the parties hereto that the remainder of this Voting
Trust shall not be affected thereby and shall be valid and shall be enforced to the fullest
extent permitted by law. In the cvent that the Board shall at any time hereafter by final
order find that compliance with law requires any other or different action by the Trustee
than is provided herein, the Trustee shall, upon receipt of such final order, act in
accordance with such final order instcad of the provisions of this Voting Trust.

This Voting Trust may be exccuted in counterparts, each of which shall be deemed to be
an original and all of which together shall be dcemed to be one and the same instrument.
This Voting Trust shall be governed and construed 1n accordance with the laws of the

State of Delaware
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25.  This Voting Trust may from time to time be modified or amended by agreement executed
by the Trustce and Settlor:
(a) Pursuant to an order of the Board:
(b) With prior approval of the Board; or
(¢}  Upon receipt of an opinion of counsel satisfactory to Trustee and Settlor that an
order of the Board approving such modification or amendment 1s not required and
that such modification or amendment is consistent with the Board's regulations
governing voting trusts as set forth in 49 CFR Part 1013 or any successor
provision.
26.  This Voting Trust shall be binding upon the successors and assigns of the parties hereto.
27.  Once the Settlor has caused the Trust Stock of the Southern Division Railroads to be
deposited with the Trustce. all references to “Settlor” in this Agreement shall be deemed
to include any subscquent Holders.
IN WITNESS WHEREOF, the partics hereto have executed this Voting Trust as of the

date first written above.

TRUSTEE: SETTLOR:

Norman Carlson GENESEE & WYOMING INC.
By: Mark W. Hastings
Its: Executive Vice President
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EXHIBIT A
VOTING TRUST CERTIFICATE
FOR
OWNERSHIP INTEREST OF

OHIO CENTRAL RAILROAD. INC., OHIO SOUTHERN RAILROAD, INC., AND THE
COLUMBUS & OHIO RIVER RAIL ROAD COMPANY

THIS IS TO CERTIFIY that Genesee & Wyoming Inc will be entitled, on the surrender
of this Certificate, to receive on the termination of this Voting Trust Agreement (“Voting Trust™)
herenafter referred to, or otherwise as provided 1n Paragraph 12 of the Voting Trust, all right.
title and interest 1n a certificatc or certificates for all of the shares of Common Stock of Chio
Central Railroad, Inc., Ohio Southern Railroad, Inc., and The Columbus & Ohio River Rail Road
Company (collectively, the “Southern Division Railroads™). This Certificate 1s issued pursuant
to the Voting Trust, dated as of October 1, 2008, by and between Genesce & Wyoming Inc., a
Delaware corporation (**Secttlor™), and Norman Carlson (“Trustee™). A copy of this Voting Trust
is on file 1n the office of the Trustee, and opcn to inspection by the holder hereof during normal
business hours. This Voting Trust. unless earlier terminated or extended pursuant to the terms
thereof, will terminate one year from the datc on which it was madc, as shown above, so long as
no violation of 49 U.S.C. § 11323 will result from such termination.

The holder of this Certificate shall be entitled to the benefits of this Voting Trust,
including the night to payments equal to the cash distnbutions, 1f any, paid by Southern Division
Railroads on a pro rata basis with respect to the shares represented by this Certificate.

This Certificate shall be transferable only on the books of the undersigned Trustee or any

successor, to be kept by such Trustee or successor, upon surrender hercof by the registered
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holder 1n person or by an attorney duly authorized in accordance with the provisions of this
Voting Trust, and until so transferred, the Trustee may treat the registered holder as the owner of
this Certificate for all purposes whatsocver. unaffected by any notice to the contrary.

By accepting this Certificate, the holder hereof assents to all provisions of, and becomes a
party to, this Voting Trust.

IN WITNESS WHEREOF, the Trustee has signed this Certificate.

TRUSTEE

Signature:

Printed Name:

Dated.
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